





$8.00 


TEE 


LIBER | 
AUGUSTALIS 


Constitutions of Melfi 
Promulgated by the Emperor 
Frederick I 
for the Kingdom of Sicily 
in 4237 


Translated with an Introduction and Notes by 


JAMES M. POWELL 


This first translation of the Liber Augustalis 
from Latin into a modern language makes one 
of the most important sources for medieval 
legal and social history available to a wide audi- 
ence. These constitutions reveal not merely the 
warp and woof of the fabric of life in the 
Kingdom of Sicily but also help us to under- 
stand better some of the social and political 
changes that affected most of Western Europe. 
... In reading these laws, we have an oppor- 
tunity to see, if only dimly, the way in which 
thirteenth-century lawyers attempted to deal 
with the problems of their day. We experience 
some of the pragmatic spirit that was the 
source of their originality as well as their use 
of the past as an anchor of security for ideas 
that were novel.—from the Preface 


The Liber Augustalis was born of no grand design 
but of the demands of government. This body of 
law marked a moment of triumph in the long and 
frustrating struggle by which Frederick attempted to 
establish his royal authority in the Kingdom of Sicily. 
Frederick had smashed rebellions by the Muslim pop- 
ulation and by the nobility, while he systematically 
negotiated with the clergy over disputed domains. 
It was as a victorious king and emperor that he 
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PREFACE 


This first translation of the Liber Augustalis from Latin into a 
modern language makes one of the most important sources for 
medieval legal and social history available to a wide audience. 
These constitutions reveal not merely the warp and woof of the 
fabric of life in the Kingdom of Sicily but also help us to 
understand better some of the social and political changes that 
affected most of Western Europe in this significant period of 
medieval development. In reading these laws, we have an oppor- 
tunity to see, if only dimly, the way in which thirteenth-century 
lawyers attempted to deal with the problems of their day. We 
experience some of the pragmatic spirit that was the source of 
their originality as well as their use of the past as an anchor of 
security for ideas that were novel. 

The constitutions promulgated by the Emperor Frederick II in 
1231, in his capacity as King of Sicily, are generally called the 
Liber Augustalis or Constitutions of Melfi by modern scholars, 
though the medieval title was Jeges or constitutiones augustales. 
Since the modern terminology has gained such broad acceptance, 
it has been followed in this translation. 

The first printed edition of the Liber Augustalis was made at 
Naples in 1475, in the reign of Ferdinand I, by Sixtus Reis- 
singar (see Bibliography). It consists of seventy-seven folios and 
contains the Prooemium and glosses of Marinus da Caramanico, 
the first commentator on the constitutions. A number of editions 
appeared during the sixteenth and seventeenth centuries, but many 
of these were of inferior quality, containing numerous errors. To 
Lindenbrog (Frankfurt, 1613) belongs the distinction of having 
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produced the least correct edition besides that of 1475. In 1773, 
Cervonius reprinted the constitutions together with the major 
commentaries. This edition, though inferior, has retained its im- 
portance due to the commentaries. The Carcani edition (Naples, 
1786) provided a major improvement in the Latin text and also 
printed the Greek codex of the constitutions, which, while not 
a true translation of the Latin original, had the merit of provid- 
ing additional foundation for the establishment of the text. 

However, none of these editions attempted to separate the Liber 
Augustalis of 1231 from the later legislation, or Novels, promul- 
gated by Frederick II after 1231 and inserted into the manuscripts 
at the Emperor’s own command. J. L. A. Huillard-Bréholles, in 
the edition he prepared for his monumental collection of the doc- 
uments of Frederick II, Historia Diplomatica Friderici Secundi, 
provided a text of the Liber Augustalis of 1231 for the first time. 
It is on this text that the present translation, with very slight 
emendations, has been based. While this edition is not definitive, 
it is substantially correct. 

In the following translation, I have followed the order and 
numbering system of the Huillard-Bréholles edition. The titles are 
accompanied by the Roman numerals used by the Carcani edition 
and the arabic numbers assigned by Huillard-Bréholles. Modern 
practice among legal scholars is to cite the Carcani edition by 
using the Roman numeral for the Book and the appropriate arabic 
equivalent for the Roman numeral of the title, that is, I, 21. To 
avoid confusion, I have cited the laws by Roman numerals, that 
is, I, XXI. Generally, too, the laws are referred to by the opening 
word or words of their Latin text. I have followed this practice 
in the Introduction, while providing the exact citation to the law 
in the text or a footnote. 

The translator is chiefly an interpreter of ideas expressed in a 
foreign medium. When centuries have passed since the creation 
of the text to be translated, it is inevitable that some obscurities 
will remain even after patient effort to understand them. More- 
over, in a legal text, the problems created by a technical language 
create special problems. My solution to both of these problems 
has been to try to present a clear English text as close to the 
original as possible. At times, I have failed in this effort, I am 


PREFACE x1 


sure. I hope, however, that the present translation will prove 
valuable for the students and teachers for whom it is meant. 

One of the most difficult decisions in the preparation of this 
work has involved the amount of annotation. The footnotes in 
this book aim at making the text more understandable rather than 
solving problems of sources and interpretation that would require 
a monograph rather than mere footnotes. That is not to say that 
these aspects have been entirely neglected. The preparation of a 
useful translation has demanded some attention to them. I hope 
that the reader will find it sufficient. 

I wish to offer sincere thanks to a number of institutions and 
persons who have helped me. The University of Illinois furnished 
a summer grant and two research assistants to enable me to begin 
the project. The American Philosophical Society gave me a grant 
to study at the Institut fiir Deutsche und Rheinische Rechtsge- 
schichte in Bonn in the summer of 1967. The Pontifical Institute 
of Mediaeval Studies at Toronto awarded me a research fellow- 
ship for spring 1970 that enabled me to bring the work close 
to a conclusion. Syracuse University granted me sabbatical leave 
for that term in addition to the generous support I received in 
previous years. Among the many scholars who aided me were: 
George Berkhofer, my assistant at the University of Illinois; Pro- 
fessor Hermann Conrad of Bonn; Professor Stephan Kuttner; 
Professor Hermann Dilcher, who discussed his work on the Liber 
Augustalis with me in Bochum and who generously read and 
criticized the entire manuscript, offering many valuable sugges- 
tions; and Professor Michael Sheehan, C.S.B., who read the intro- 
duction in an earlier draft and made many excellent suggestions 
and who was of the greatest personal help to me during my stay 
in Toronto. I also wish to thank Professors Sylvia Thrupp, Brian 
Tierney, Leonard Boyle, O.P., Norman Zacour, James Sheridan, 
and Peter Marsh for their advice on various points. Professor 
Ralph Giesey kindly sent me some of the papers of the late Ernst 
Kantorowicz bearing on my topic and I am most grateful. John W. 
Bush, S.J., was especially helpful to me in the project and deserves 
a very special thank you. 

There are so many persons, all friends, I would like to thank 
but cannot in the space available. But I must mention Robert Mad- 
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den, C.S.B., of St. Michael’s College, University of Toronto, who 
took me to the hospital very early one morning in an emergen 
and whose action was typical of the kindness of so many of 
my friends at St. Michael's and the University of Toronto. There 
is one other person who is so important that I have given her 
a page of her own. 


James M. Powel] 


SS CEA AP Mitre yi tet cee ee ne ee . 


cao raek 


er eee tity 


eo, 


‘ 

‘ 
| 
B 

{ 
: 
4 





INTRODUCTION 


The promulgation of the Constitutions of Melfi in 1231 marked 
a significant stage in the history of the Norman Kingdom of Sicily 
during the Middle Ages. That kingdom, based on the island of 
Sicily and the Italian mainland south of the Papal States, had 
been founded just a century earlier by Frederick II’s grandfather, 
Roger II. Whereas in England the Normans under William the 
Conqueror had conquered a land with a long tradition of Anglo- 
Saxon monarchy, in Italy Roger II had built his kingdom on the 
spoils and enterprise of various Norman bands, who, following 
the Viking ways of their ancestors, had founded independent 
counties and duchies, wresting the land from its Lombard, Byzan- 
tine, and Arab rulers. 

For centuries Sicily and Southern Italy had been lands in dis- 
pute among the powers of the Mediterranean world, coveted even 
by the German Emperors of the Holy Roman Empire. The ad- 
venture of the Normans in Italy and the founding of the king- 
dom therefore brought their rulers to the vortex of the struggles 
between empire and papacy in the eleventh and twelfth centuries 
and made them active forces in the Crusades and in relations with 
the Byzantine Empire. Robert Guiscard and Roger I, the uncle 
and father of Roger II, had driven the Muslims from the island 
of Sicily. Roger II himself, driven by that ambition to rule which 
historians have long identified in the Normans and their leaders, 
carried out policies aimed at annexing territories in Muslim North 
Africa and the Byzantine empire. He built a powerful navy for 
this purpose, which he put under the command of his Grand 
Admiral (emir of emirs), George of Antioch. 
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As king of Sicily, Roger II faced a challenge greater even than 
that which had tested the genius of William the Conqueror. He 
had to devise royal institutions for a land that had not known 
the rule of a single power since the reconquest of Italy by Jus- 
tinian in the sixth century. Here Greeks, Lombards, Arabs, and 
now Normans lived by their own laws, customs, and institutions. 
He showed his genius in the creation of such offices as the justi- 
ciarate, which brought royal government to the regional level, 
in part bridging the gap between the king and local powers. With 
the Assizes of Ariano in 1140, and even earlier, Roger II laid the 
foundation for a tradition of royal legislation that culminated a 
century later under his grandson, Frederick II, in the Liber Au- 
gustalis or Constitutions of Melfi, a code for the Kingdom of 
Sicily that was to serve as a fundamental law until the age of 
Napoleon. 

The Constitutions of Melfi were born of no grand design 
but of the demands of government. They marked a moment of 
triumph in the long and frustrating struggle by which Frederick 
II (1194-1250) attempted to establish his royal authority in the 
Kingdom of Sicily. Frederick was the son of Henry VI of Hohen- 
staufen, the Holy Roman Emperor, and Constance, daughter of 
Roger II and aunt of William II, the last Norman king of Sicily who 
died in 1189. Henry and Constance had had to win the Sicilian 
throne by conquest against Tancred of Lecce, the illegitimate son 
of Duke Roger, the eldest son of King Roger II, who had strong 
backing from the feudal aristocracy of the kingdom. Their deaths 
so soon after the conquest—Henry died in 1197 and Constance in 
the following year—left their son a pawn in a struggle between 
the Sicilian aristocracy and Markward of Anweiler, the German 
ministerialis who claimed to carry out the last will of the Emperor 
Henry VI.* 

1. The crisis of the Sicilian monarchy in the early thirteenth century has not re- 
ceived the attention that has been devoted to the crisis that followed the death 
of Frederick II and that ultimately resulted in the introduction of the Angevin 
ame in the Kingdom of Sicily. See Ernesto Pontieri, Ricerche sulla crisi 

ella monarchia siciliana nel secolo XIII (Napoli: Editrice scientifiche italiane, 

1958). One of the few studies devoted to the early period is Thomas C. Van 

Cleve’s Markward of Anweiler and the Sicilian Regency (Princeton: Princeton 

University Press, 1937). There is still need for a study of underlying social and 


political changes in the kingdom in this period. Obviously the Liber Augustalis 
provides one of the most important sources for such a study. 
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The defeat of Markward in 1202 removed the last external 
check on the nobles of the regno and left open the road for a 
widespread alienation of royal domains, rights, and offices.’ 

Nor were these encroachments limited to lay aristocrats; bishops 
and abbots hastened to take advantage of the absence of royal 
restraint. Also, foreigners, especially the Genoese and Venetians, 
who had gradually won privileged positions in the mercantile life 
of the kingdom under the Normans, pressed their advantage not 
only by seeking further grants from the crown but also by out- 
right usurpations. Moreover, within the cities and towns of the 
kingdom, which the Norman kings had largely controlled as part 
of the royal domain, embryonic movements toward communal 
autonomy made successful demands for broadened local jurisdic- 
tions which decreased further royal control over some of the 
major cities of the kingdom. 

Between 1212 and 1220, while Frederick was absent from the 
regno in Germany in his quest for the imperial crown, nothing 
was done to disturb this state of affairs. In fact, Frederick did 
not press his rights lest he arouse opposition in the kingdom that 
might undermine his imperial policies. His imperial coronation in 
1220, however, and his reentry into the kingdom signaled a new 
phase in his reign introduced by the promulgation of the Assizes 
of Capua, a body of laws stressing the aim of the crown to regain 
royal rights and domains lost during the period of his minority 
and absence. 

The Assizes of Capua were a reaffirmation of the determination 
of the monarchy to protect its interests along much the same lines 
that Roger II had charted. They might easily have been promul- 
gated by William the Conqueror for England so far as their actual 
content is concerned. Their chief goal was a restoration of crown 
rights as they had existed at the death of King William II (1166- 
89), somewhat as William the Conqueror had attempted to ascer- 
tain the rights of the monarchy in England as they were in the 
time of King Edward the Confessor. In neither case was the effort 
more than a result of the need for some base point, rooted in 
2. See James M. Powell, “Frederick II and the Church in the Kingdom of Sicily, 

1220-1224,” Church History, XXX (1961), 28-34. Also, H. J. Pybus, “The 


Emperor Frederick II and the Sicilian Church,” Cambridge Historical Journal, 
Ill (1930), 134-63. 
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tradition, from which to assert royal interests. But whereas in 
England William had already twenty years of strong rule behind 
him when he ordered the Domesday Inquest, Frederick was 
merely launching a first step in a program to reestablish the power 
of the monarchy. 

The 1220s witnessed continuing negotiations and coercive ef- 
forts to enforce the Assizes of Capua. Frederick smashed rebellions 
by the Muslim population of the kingdom and by the nobility, 
while he systematically negotiated with the higher clergy over dis- 
puted domains. Though harassed by papal pressure to lead a cru- 
sade, his work was successful. Moreover, his defeat of the papal 
army, which invaded his kingdom during his absence on the 
Crusade of 1228-29, removed the last threat to his power. It was 
as a victorious king and emperor that he ordered the compilation 
of the Liber Augustalis which was designed as a cornerstone of 
royal authority in the kingdom, in part a summing up of the 
previous legal efforts of the monarchy, in part a significant move 
beyond the limitations of previous legislation in the regno. 

These events of Frederick’s early reign reveal a crisis in the 
Sicilian monarchy in the early thirteenth century, the elements 
of which are both complex and meaningful in terms of social 
and political changes throughout Western and Central Europe 
in the high Middle Ages. First and most apparently, there is the 
fact that Frederick was unable to assert significant authority dur- 
ing the early part of his reign. Secondly, the conflict between 
supporters of the empire and the opponents of German rule both 
within and outside the kingdom kept alive the issue of imperial 
dominance in Italy and raised the spectre of a broader controversy 
involving the papacy and the North Italian communes. In the 
course of subsequent events, the latter problem became paramount 
after Frederick had become Holy Roman Emperor. The Kingdom 
of Sicily was drawn completely within the imperial orbit, to play 
for the next two generations a central role in the politics of empire 
and papacy. 

But the crisis of the Sicilian monarchy also reflected some of 
the profound changes in the social and political structure of me- 
dieval society. Behind the facade of monarchy erected by Roger 
II and his Norman successors lay problems rooted in the existence 
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of such powerful local forces as the feudal aristocracy and the 
communes as well as in the Roman Catholic Church, which as 
a universal society of Christians transcended political authority, 
but which, especially in the form of local bishoprics and monas- 
teries, was deeply involved in the infrastructure of feudal society. 
Throughout Europe during the twelfth and thirteenth centuries 
monarchs had moved to assert the preeminence of royal authority. 
In England, Henry II had skillfully utilized royal courts and an 
improved and more efficient curia regis to whittle away at local 
jurisdictions. His conflict with Archbishop Thomas a Becket had 
its roots in the question of legal control over crimes committed by 
members of the clergy. Frederick II’s grandfather, Frederick Bar- 
barossa, had made sweeping assertions of royal claims in Lom- 
bardy as well as attempting to exercise feudal restraints over the 
German aristocracy. The solutions proposed by these rulers were 
no more than provisional and the reaction during their own and 
subsequent reigns led to a total renegotiation of the relationship 
between crown and community in both England and the empire. 

The fabric of an older society, more tied to local powers and 
customs, was being destroyed, but there was still uncertainty in 
the thirteenth century whether or not the efforts of monarchs to 
gather into their own hands old reins of authority and to forge 
new ones would be successful. The crisis of the Sicilian monarchy 
was not, therefore, a mere consequence of royal weakness during 
Frederick’s minority or even a weathervane of future struggles be- 
tween empire and papacy, but of a profound shift in the structure 
of medieval society from localism to more centralized states. Thus, 
while to our eyes the Liber Augustalis may appear to be a syn- 
thesis of past legal learning, its greater significance lies in the 
manner in which it reflects the problems of Sicilian society in an 
age of crisis and the solutions proposed for them. 

The studies of earlier scholars have tended to oversimplify the 
complexities of the Constitutions of Melfi and to put insufficient 
emphasis on their relationship to the crisis of the Sicilian mon- 
archy. Much of this scholarship has been dominated by a search 
for the sources of the laws, especially in the revival of Roman law. 
Useful though this work has been, it has diverted study away 
from the political and social context. A persistent theme that has 
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occupied the attention of many has been the effort to trace within 
these laws the elements of absolutism and modernity that have 
served for many post-Burckhardtian scholars as harbingers of the 
Renaissance and the birth of a way of life more compatible to 
their own humanism. 

The late Ernst Kantorowicz explored the manner in which 
imperial and royal theories of the state developed a new political 
theology of genuine secular significance, which announced the 
road to seventeenth-century absolutism. For him, Frederick pro- 
mulgated the Liber Augustalis “as a Roman Emperor, though in 
his capacity of King of Sicily—a king truly competent to act as 
imperator in regno suo.”* Roman law was, in his view, a kind 
of creed of a new political theology which established the re- 
lationship between king and law, as well as a source of a new 
liturgy of law. 

Another approach to the development of absolutism in the King- 
dom of Sicily is exemplified in the work of Antonio Marongit, 
who stressed the influence of Byzantine concepts of imperial 
power on both the Normans and Frederick II.* Also Giovanni de 
Vergottini, writing of the imperial legislation issued by Frederick 
in the 1220s, speaks of a “Frederician absolutism.” ® These scholars 
have been influenced by the work of Francesco Brandileone on 
the role of Roman law in the legal development of the Kingdom 
of Sicily. In many ways, the scholarly debate on these questions 
has reflected the broader debate on the Middle Ages and the 


3. Ernst H. Kantorowicz, The King’s Two Bodies: A Study in Medieval Political 
Theology (Princeton: Princeton University Press, 1957), p. 97. For a fuller 
examination of Kantorowicz’s ideas, also see Kaiser Friedrich der Zweite, 2 vols. 
(Berlin: G. Bondi, 1927-31). The first volume has been translated into English 
as Frederick the Second (New York: Ungar, 1957). Also, Laudes Regiae: A 
Study in Liturgical Acclamations and Medieval Ruler Worship (Berkeley: Uni- 
versity of California Press, 1958) and Selected Studies (Locust Valley, N.Y.: 
J. J. Augustin, 1965). 

4. Antonio Marongit, “A Model State in the Middle Ages: The Norman and 
Swabian Kingdom of Sicily,” Comparative Studies in Society and History, V1 
(1964), 307-20; see also his “Concezione della sovranita ed assolutismo di 
Giustiniano e di Federico II,” Atti del Convegno internationale di studi 
federiciani (Palermo: A. Renna, 1952), pp. 31-46. 

5. Giovanni de Vergottini, Studi sulla legislazione imperiale di Federico Il in 
Italia (Milano: A. Giuffré, 1952). 

6. Francesco Brandileone, I] diritto romano nelle leggi normanne e sveve del 
regno di Sicilia (Torino: Fratelli Bocca, 1884), regarded Frederick’s absolutism 
as a creation of the classical spirit of the Roman law of Justinian. 
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Renaissance. At times, it has seemed just as sterile. Those who are 
“scandalized” by the idea of absolutism in the Middle Ages assert 
the continuity of Frederick’s ideas and policies with the Norman 
heritage and medieval Western Europe. For them, Frederick was 
a man of the Christian Middle Ages, not of the Renaissance.’ Some 
of these scholars have stressed the feudal character of the King- 
dom of Sicily and the significance of Norman law in its legal his- 
tory. We should not detract from the significant contributions 
made to the study of Norman Sicily by both of these groups and 
others as well, but their discussions only touch in a peripheral way 
the problem of the social significance of the Liber Augustalis. 

In order to understand this aspect, we must first see what the 
Liber Augustalis is; that is, we must examine its content and the 
manner of compilation. It contains a Prooemium and three books 
of constitutions, to which Novels, laws of Frederick II promul- 
gated after 1231, were later added. Book I is concerned with 
public law. It opens with the Prooemium, and then takes up ques- 
tions of heresy, the basis of royal power, and the officials of the 
kingdom. Book II is devoted largely to procedural law in both 
civil and criminal cases. Book III deals with feudal and private 
law and the punishment of crimes. In the edition of J. L. A. Huil- 
lard-Breholles, Book I contains seventy-six constitutions, of which 
sixty were promulgated for the first time by Frederick II, five by 
King Roger II, and eleven by either William I or William II. The 
second book contains fifty laws, of which forty-four were pro- 
mulgated first by Frederick, three by Roger, and three by one or 
the other of the Williams, The third book has eighty-seven laws 
and the Epilogue: forty-eight of Frederick, twenty-nine of Roger, 
and eleven of the two Williams.’ The constitutions of Frederick 


7. Rudolf M. Kloos, “Kaiser Friedrich II: Literarturbericht, 1950-1956,” Traditio, 
XII (1956), 426-56, presents a good discussion of these views. The argument for 
Frederick’s role as heir of the Normans has received support from H. L. Mena- 
ger, “L’institution monarchique dans les états normands d’Italie,” Cabiers de 
Civilisation Médievale, IV (1959), 311-313 445-68. 

8, Bartolomeo Capasso, “Sulla storia esterna delle costituzioni di Federico II,” 
Atti della Accademia Pontaniana, IX (1871), 395. Capasso, whose work remains 
of fundamental importance on this question, says that there are two hundred 
and seventeen titles in the Liber Augustalis as it was promulgated in 1231: 
seventy-six in Book I in addition to the Prooemium; fifty in Book II; and ninety- 
one in Book III besides the Epilogue, which he believes belongs to a second 
recension. 
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outnumber those of his Norman predecessors in every book, but 
especially in the first two books dealing with public law and pro- 
cedure. It is apparent that in these areas occurred the most sig- 
nificant development in the growth of the law. On the other hand, 
in the third book, dealing with feudal law and the punishment of 
crimes, the existence of a larger body of Norman legislation re- 
duced the need for new law. Further it is apparent that, while the 
Liber Augustalis is a compilation, it cannot be regarded merely as 
a gathering of existing law and custom. To understand its nature 
we must examine next the manner in which it was compiled and 
by whom. 

One of the most striking features of the Constitutions of Melfi 
is the blending of so many disparate influences into a common 
body of law. It is this blending that makes us aware of the 
debt of these laws to tradition and that also indicates their novelty. 
Drawn up at the height of the revival of Roman law at Bologna, 
these constitutions certainly reflect the skills of men trained in 
Roman law and especially Master Petrus della Vigna, judge of 
“our great court,” who is credited as the compiler and who was 
a protégé of Archbishop Jacopo of Capua, himself a legal scholar 
of Bologna. Petrus della Vigna also studied at Bologna.® 

But even if we knew nothing of this, the manner in which the 
first and second books follow the lines of Justinian’s Code provides 
sufficient evidence of the influence of Roman law. Still it would 
be a serious mistake to regard the Liber Augustalis as merely an 
adaptation of Justinianic law. As a matter of fact, the manner of 
compilation suggests that this was not the case at all. The approach 
was one of seeking the law from the viri antiquores of the king- 
dom as well as from the practices of the court. As the constitu- 
tions make clear, it was the task of the compilers to find the 
common law of the kingdom and to transform it into a royal law. 

But if no such law existed for the whole kingdom, and it did 
not, then the task was to create one. The Constitutions of Melfi 
show a transitional stage in which the Romano-Byzantine common 
9. Thea Buyken, Das rémische Recht in den Constiutionen von Melfi (Kéln: 

Westdt. Verlag; Wissenschaftliche Abandlungen der Arbeitgemeinschaft fiir 

Forschung des Landes Nord-rhein Westfalen, 17, 1960). See also G. M. Monti, 


Lo stato normanno svevo (Trani: Vecchi, 1945), 215-30; Capasso, “Sulla storia 
esterna,” 391-94. 
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law, which served a significant portion of the regno, was on its 
way to become the common law of the whole kingdom under the 
patronage of the monarchy and as reinforced by the new legal 
learning of Bologna.’® The very use of the term “common law” 
in the constitutions, its application to both Romano-Byzantine and 
Lombard law, indicates the rather early stage of development that 
we meet in the Liber Augustalis. It is important to stress that the 
law developed within the constitutions was a living law, having 
meaning and bearing on the practical order of society in the regno. 
As such it was not a senseless borrowing of a sterile code of 
laws. The compiler of the Constitutions of Melfi was moved by 
the spirit of scholasticism that informed the intellectual life of 
the age to resolve differences within the existing legal tradition of 
the regno and to distill his legal knowledge and that of his asso- 
ciates, probably practical men of the courts, into a unified body 
of law. The existing legal traditions—Lombard, Byzantine, and 
Norman—the Canon law of the Church, and the learning of the 
Bolognese scholars provided sources on which the compiler of 
the Liber Augustalis could draw, but the active force in shaping 
the corpus sprang from the practical political needs and the in- 
ternal social conflict faced by the Sicilian monarchy. 

The Prooemium of the constitutions provides a rare insight into 
the thinking of Frederick II and those close to him on the reasons 
for the code: “Therefore since the Kingdom of Sicily, the pre- 
cious inheritance of our Majesty, has until the present been ha- 
rassed quite often because of the weakness of our youth and be- 
cause of our absence by the assaults of past disturbances, we have 
decreed that it would be worthy to provide by the highest work 
for its peace and justice.” Here we have clear evidence of the 
awareness that the need for these laws arose from immediate prob- 
lems faced by the monarchy. There is a sense of practical urgency. 
The fact that Frederick and his contemporaries sensed this ur- 
gency makes it all the more important that this introduction to 
the legislation should reflect the pragmatic aspects of the Liber 
Augustalis as well as the theoretical. For in this code such intel- 
lectual currents as the scholastic concern for the unity of knowl- 


10, See, e.g., the constitution “Puritatem” in Liber Augustalis, I, LXIX. Hereafter 
references will be given LA, I, LXIX. Monti, Lo Stato, pp. 275-84. 
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edge and the growing interest in legal studies join in meeting the 
challenge of change. 

Before pursuing a more detailed examination of the legislation, 
it would be well to remind ourselves that the Constitutions of 
Melfi are a code of royal laws. They represent the viewpoint of 
the monarchy rather than that of the powerful groups within the 
kingdom—Church, nobility, and towns—whose interests were 
often counter to those of the king. Whatever the process by which 
they were promulgated, whether a parliament of the kingdom had 
a role in this or not, they reflect only inadequately the tensions and 
conflicts of the society that produced them. There is some evi- 
dence, however, of a competition between a view of society in 
which the crown stands in a direct relationship between God 
and man in the governance of human affairs and another view in 
which privilege, status, and immunity place limitations on the 
operation of royal law and justice, even to the point of asserting 
a virtual independence of the crown. The Liber Augustalis is a 
compromise of royal absolutism with an older order based on more 
particularist loyalties. This form of absolutism should not be con- 
fused with the absolutism of divine right, though there are indeed 
relationships between the two. The absolutism of the Liber Augus- 
talis might better be compared to that of any strong monarch of 
the twelfth or thirteenth centuries—of Henry II in England or 
Louis IX in France. The essential point is that absolutism existed 
in society in competition with the notion that royal power is 
limited. A close study of the Liber Augustalis will permit us to 
explore the way in which political necessity forced the crown to 
recognize its limitations while claiming broad bases for its own 
power. 

One of the clearest statements on the nature of princely power 
is found in the Prooemium to the Liber Augustalis. The founda- 
tion of this power lies in the necessity of things and in the in- 
spiration of Divine Providence. Necessity arises from the fallen 
nature of man, who has lost the noble state in which God created 
him. Crime has entered the world because man refused to observe 
the law set down for him by God. It is because of the crimes of 
man that princes have been established in order to curb this li- 
cense. The princes are in some way the executors of Divine Provi- 
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dence. This statement is little more than the traditional Augustin- 
ian view of the origins of temporal power. But, in a passage very 
much reminiscent of the famous letter of Pope Gelasius I to the Em- 
peror Anastasius I, in which the pope states that the spiritual 
power is greater than the temporal insofar as the priest must 
render account to God for the souls of kings, the Prooemium, in 
a kind of inversion, maintains that princes must render account 
(reddere rationem) for their defense of the Church. Without 
pressing the rhetoric too far in search of the significance of this 
statement, it seems fair to say that the author was well aware of 
the implications. He was claiming for the prince a jurisdiction 
directly from God and in direct affront to the claims of the con- 
temporary Church. The reference is veiled and even hesitant, yet 
it is the clearest assertion of the superiority of temporal power in 
the Liber Augustalis. 

The work of the prince as an executor of Divine Providence is 
to establish laws and to promote justice. In the Middle Ages, the 
great duty of the king was to provide for peace and justice for 
his realm. From this responsibility flowed his power to compel 
the observance of the law. For Frederick II, therefore, the Liber 
Augustalis, promulgated by him, is the “highest work” for the 
peace and justice of his kingdom. 

Much has been written on the meaning of peace and justice, 
especially justice, in the Constitutions of Melfi. Most significantly, 
Kantorowicz’s important studies have presented the justitia of the 
Liber Augustalis as the goddess of the religio wuris, which law 
served as a liturgy.” This religio iris was the basis for the political 
theology of the Frederician state. In my view, there are two chief 
objections to this interpretation. First, the concept of a religio iuris 
nowhere exists in the constitutions of Frederick II. The entire 
conception rests chiefly on a few passages in which the author 
speaks of cultus justitiae, cultus pacis, and colere qustitiam.” Even 
11. Kantorowicz, King’s Two Bodies, pp. 97-143. Beryl Smalley, “Review article: 

The King’s Two Bodies,” Past and Present, 20 (1961), 30-34. 

12. LA, Prooemium; I, VII; I, XXXII. Perhaps the clearest statement is from the 
Prooemium; “Therefore, we have decided to sacrifice a young calf for the 
worship of justice [colendo justitiam] and the founding of laws.” The Latin, 
however, has the notion of cultivating justice as one would cultivate a field 


or may simply mean a respect for justice. These meanings may be somewhat 
closer to the actual sense in the Liber Augustalis. 
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when granted the utmost significance, these passages do not exist 
in a context that would encourage us to think of a religio iuris. 
Moreover, the absence of any discussion of these points in Marinus 
da Caramanica and Andreas de Ysernia, the two major commen- 
tators on the Constitutions of Melfi from the thirteenth and four- 
teenth centuries, would seem to indicate an aversion to this line 
of thought on their part. It is interesting to note that thirteenth- 
century commentaries on the Digest of the Corpus Juris Civilis of 
Justinian are silent on Ulpian’s statement that those who profess 
the law are priests, “for we worship justice” (justitiam namque 
colimus) 38 

Although the rhetoric of the Liber Augustalis on justice 1s un- 
doubtedly indebted to this passage in the Digest, it is interesting 
to note that Andreas de Ysernia ignores the Digest and cites in- 
stead the Prophet Isaiah as the source. The absence of a support- 
ing context, the relative sparsity of references to these ideas, and 
the presence of an alternative interpretation that more clearly fits 
the evidence reinforces the argument that the notion of the cultus 
justitiae was borrowed finery adapted to the purposes of the com- 
piler of the constitutions."* There can be no argument that that 
purpose was to command respect for royal justice, but the basis 
for that respect was not in the development of a religio iuris, 

The conjunction of peace and justice in accord with long- 
standing tradition furnishes the key to the meaning of justitia in 
the Liber Augustalis. The constitution “Cultus justitiae” speaks of 
observing the “peace of justice,” while the constitution “Cultus 
pacis” orders that “peace, which cannot exist apart from justice, 
and apart from which justice cannot exist,” should be established 
in the kingdom (Const. I, VIII). 

Pax (peace) is the key concept in this relationship. It is the 
concept of public order guaranteed by royal authority." In a so- 


13. Corpus Juris Civilis, Digest., 1, 1, 1 (hereafter, CJC). Isaiah 32:17, “Et erit 
as justitiae pax, et cultus justitiae silentium.” 

14. Very possibly the author of these constitutions was drawing on both Roman 
law and the Old Testament idea of cultus justitiae in order to reinforce the 
twin notions of Frederick II as Roman Emperor and as an Old Testament 
ring, ie. as heir to two of the major traditions on which the concept of 
medieval rulership was based. 

15. LA, I, VIII. “No one should avenge himself in the furure on his own author- 
ity for excesses which have been committed or which should be committed. 
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ciety still so close to private war and feud, as the laws cited make 
clear, where vengeance was accepted as the right of the injured, 
the insistence on royal preservation of the peace was only mean- 
ingful in terms of a functioning and effective judicial system. Re- 
spect or even worship of justice is therefore not bound up with 
the abstract notion of a legal liturgy analogous to that of the 
Church, but with a judicial procedure whose forms will guide 
judges along the road to peace. 

The Liber Augustalis did indeed establish a cultus justitiae, a 
procedure for the redress of grievances, that is evident in the over- 
whelming attention paid to procedural law in the Constitutions of 
Melfi by the legislation of Frederick himself as compared to his 
Norman predecessors. But the adaptation of new and hopefully 
more effective means did not mean a departure from the tradi- 
tional goal of royal legislation: peace with justice.’ 

Only when we emphasize the traditional joining of these ele- 
ments to new procedures, that 1s, new to the legislation, can we 
fully appreciate the meaning of the arguments for royal authority 
in the constitutions. They are born of the need to show the king 
as the alternative to a violent society in which the privileged 
groups were free of restraint. The compilers, not content with 
drawing on the sanction of Divine Providence, searched both Nor- 
man precedents and the Roman law of Justinian for further justi- 
fications of royal authority and for further supports for the royal 
majesty. They included the law of Roger II which declared it 
comparable to sacrilege to dispute the judgments, deeds, consti- 
tutions, and counsels of the king.’ They also found justification in 
the lex regia for royal control of justice and for the concentration 
of both law-giving and enforcement in the hands of one person.*® 
The joining of these two functions ensured that power would not 
be divorced from justice nor justice from power. Caesar is father 


No one should make attacks or reprisals or incite war in the kingdom. But 
he should pursue his case according to judicial procedure before the master 
puis and the regional justiciars.” 

16. Hans M. Schaller, Kaiser Friedrich I] (Gottingen: Musterschmidt, 1964), pp. 
40-41. 

17. LA, I, IV; CJC, 9, 29. 

18. LA, I, XXI. “It was not without great forethought and well-considered plan- 
ning that the Quirites conferred the jus et imperium for establishing law on 
the Roman Princeps by the lex regia.” CJC, D, 1, 2, 6. 
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and lord in bringing forth justice; he is son and minister in ven- 
erating and administering it.’° The fact that these ideas are con- 
tained in a law providing for the establishment of a royal judicial 
system for the whole kingdom serves to illustrate further the re- 
lationship between justice and peace. 

Whatever the long-range effects of these efforts to bolster roy- 
alty, they represented only one side of the Frederician attack on 
the forces which threatened his throne. It is not enough to define 
authority in terms of theoretical bases; it must also be defined in 
terms of real relationships. By 1231, Frederick II had crushed the 
power of the rebellious nobility in the regzo, but he had done so 
with the support of loyal barons like Thomas de Aquino, Count 
of Acerra. He had also patiently negotiated differences over royal 
rights with churches and monasteries. His policy toward the towns 
was a combination of repression and negotiation; he strongly op- 
posed any locally elected officials, but admitted some exceptions 
for political reasons. The decade of the 1220s had provided Fred- 
erick with considerable experience concerning the nature and 
relative importance of these various groups and had strengthened 
further his determination to maintain the rights of the monarchy. 
The Constitutions of Melfi reflected this determination, but they 
also drew on practical political experience as well as on the best 
legal talent available to Frederick in the persons of men like Arch- 
bishop Jacopo di Capua, Roffredus of Benevento, and Petrus della 
Vigna. 

Previous scholars have made much, and rightly so, of this com- 
bination of practicality and theoretical expertise. Perhaps they 
have not sufficiently emphasized the extent to which this combina- 
tion was characteristic of the age of scholasticism and the revival 
of legal studies. Certainly they have not drawn the fullest implica- 
tions from the presence of these two elements for our understand- 
ing of the Liber Augustalis. The stress that has been laid on the 
influence of Roman legal concepts, procedures, and terminology 
on the constitutions by earlier scholars has been important, but 
too largely tied to the problems of the revival of Roman law 
rather than to the problems of Sicilian society in the twelfth and 


19. For a discussion of these ideas, see Kantorowicz, King’s Two Bodies, pp. 97- 
IOI. 
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thirteenth centuries. Not enough emphasis has been placed upon 
the fact that, for the compilers of the Liber Augustalis as for the 
earlier Normans, the Roman law of Justinian provided another 
source that might be searched for ideas and procedures needed to 
justify and implement the law-giving process. 

The chief contributions of Roman law lay not only in providing 
additional support to the role of the monarch as a law-giver and 
law enforcer as we have shown above, but also in furnishing a 
procedural basis for extending the competence of the royal judi- 
cial system and making it more competitive with the feudal courts. 
In this sense, Roman law played a role in the Kingdom of Sicily 
not unlike that of the common law in England under Henry II. 
In both cases the action of the crown lay behind the creation and 
extension of a system of royal courts for the realm. In both cases 
a motive was to be found in the competition between the mon- 
archy and powerful elements in the feudal aristocracy, the towns, 
and the Church. But where an English king might draw on Anglo- 
Saxon common law, which established the direct authority of the 
monarch in every shire in the person of the reeve, the Sicilian 
rulers had to turn to the Roman law, first to the Romano-Byzan- 
tine common law and then to the law of Justinian. Already in the 
twelfth century there had been substantial growth in the applica- 
tion of Roman law to the needs of the crown. The manner in 
which the compiler of the Liber Augustalis turned to Roman law 
does not really mark a significant break with the Norman tradi- 
tion, but represents a further stage on a line of development al- 
ready under way.” Frederick’s founding of the University of 
Naples in 1224 for the study of Roman law and his efforts to 
secure faculty for that university from Bologna serve to illustrate 
this point.”” 

The peace and justice offered by the royal courts of the reguo 
constitute the practical significance of the cultus pacis and the 
cultus justitiae. A quick and available remedy is the ideal stated 
in the Liber Augustalis.” The judicial decision must be reached in 
an atmosphere free of strife and tumult by impartial judges (Const. 


20. Brandileone, I] diritto romano, pp. 13-15. Buyken, Das rémische Recht, p. 10. 
21. Pontieri, Richerche, pp. 285-94. 
22. LA, I, LXII: “they will have care to administer justice with ready zeal.” 
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I, XXXII). The courts have the power to force the attendance of 

plaintiff and defendant under penalties for contempt (Const. II, I), 

Those who attempt to prevent a case from coming to the royal 

court are to be punished (Const. I, XVII, XVIII, XIX). The pro- 

cedures for bringing cases before the court, for the taking of 
evidence, and the role played by the judge in the trying of the 
case all reveal the influence of Roman law.” But the case itself 
might involve issues to be settled on the basis of Frankish, Lom- 
bard, as well as Romano-Byzantine law. A law against those who 

use violence against a possessor of immovable property chooses a 

“middle” solution between the “Lombard and the common law” 

(Const. I, XXV). The constitution “Puritatem,” in establishing 

standards for judges, enjoins them to judge “according to our con- 

stitutions and . . . according to the common laws, namely the 

Lombard and Roman, just as the nature of the litigants will re- 

quire” (Const. I, LXII). The emphasis is on adaptation to the 

needs of the persons or the case. The emphasis is on supplying a 

remedy, meeting a need. Given the diversity that existed within 

the regno, the Liber Augustalis was not always able to reconcile 
differences and had to leave them to be settled according to exist- 
ing custom, but in the royal courts wherever possible. 

The Liber Augustalis, however, also had to deal with the limi- 
tation of the jurisdiction of the royal courts. Royal justice did 
not supplant feudal justice nor did it destroy the ecclesiastical 
courts (Const. I, XLV; I, XLVII; III, XXXI). Even some few 
cities managed to retain control of their courts.** The complexity 
of society in the Kingdom of Sicily made the relations between 
the crown and these groups take on almost the nature of treaties, 
each designed to protect the privileged position of a particular 
segment of society living under at least the partial protection of 
23. Buyken, Das romische Recht, pP. 13-15. Hermann Dilcher, “Die Entwicklung 

der Rechtsordnung im Sizilischen Stauferzeit und ihre Quellen,” Mitteilungs- 

blatt der Arbeitgemeinschaft fiir Forschung des Landes Nord-rhein Westfalen, 

30 (April, 1967), 10-14. 

24. LA, I, LXXII: “By the ordinance of our present constitution, we do not de- 
sire to change anything concerning the counts of the palace of Naples and the 
strateci of Salerno and Messina, to whom cognizance even of criminal cases 
is deigned to have been granted by special and ancient prerogative as well as 
the observance of our kingdom.” See also J. L. A. Huillard-Bréholles, Historia 


Diplomatica Friderici II, 6 vols. in 12 (Paris: H. Plon, 1852-61), IV, 454-55 
for Frederick’s exemption of Palermo from LA, I, CVI. 
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its own law. The concept of kingship based on the sanction of 
Divine Providence was in competition with both the traditional 
notions of immunities and privilege and the idea of communal au- 
tonomy. The Liber Augustalis reflects the existence of this con- 
flict. It sheds some light on the competing views of society in- 
herent in the major aims of nobility, Church, and towns. But the 
legislation does not reveal a policy of playing one group off against 
another. 

Although early in his reign Frederick had tried to hold the 
loyalty of the towns by substantial grants of privilege, he reversed 
this policy after 1220.> During the 1220’s Frederick had estab- 
lished himself so firmly in the regno that he had no need to capit- 
ulate before the demands of any group in return for its support. 
Still, he recognized the limitations imposed by the need to hold 
the support of the regnicoli. What emerges, therefore, is not an 
entirely consistent implementation of the ideal of kingship expressed 
in the Prooemium, but an attempt to resolve in favor of the mon- 
archy the root problem underlying the crisis of the monarchy in 
the early thirteenth century: the fragmentation of power at the 
expense of the king. 

The Constitutions of Melfi thus offer evidence of the effort 
to bolster hierarchical concepts of authority as well as evidence 
of the obstacles in the way of a total acceptance of such concepts. 
We can best see this situation by examining the position of the 
nobility, the Church, and the towns in the laws. 

“So that due honor may be completely preserved for each and 
every noble of our kingdom, for the counts, barons and other 
knightly men, we reserve their judgments to their peers” (Const. 
I, XLVII). The constitution “Ut universis” recognizes the dis- 
tinctive role of the nobles in Sicilian society—a role that preserves 
the privileged position of the military class, but tries to subordinate 
it to the monarchy. The recognition of status may be seen in the 
higher penalties fixed for offenses against nobles by non-nobles 
and on the greater weight given to the oath of a noble in cases 
involving debts (Const. I, CI). The constitution “Ut dignitatum” 
established penalties for injuries against nobles so that the degrees 


25. James M. Powell, “Medieval Monarchy and Trade,” Studi Medievali, s. 3, Il 
(1962), 467-68. 
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of dignities “may be distinguished openly according to the quality 
of men” (Const. IIT, XLII). 

The Liber Augustalis simply assumes, for the most part, the cus- 
tomary position of the nobility and concerns itself chiefly with 
those aspects of the life of the feudal aristocracy most closely re- 
lated to the interests of the monarchy. Any attempt to write the 
history of the nobility in the regno during this period must recog- 
nize that this legislation assumes the existence of a large body of 
customary rights and privileges. “Ut wniversis” enjoins the counts 
and barons to judge “according to our sacred constitutions or in 
their lack according to the approved customs of the kingdom” 
(Const. I, XLVII). What is evident, however, is baronial insistence 
on trial by peers as the cornerstone of privilege. 

The chief concerns of the monarchy in its relations with the 
nobles may be grouped under the following headings: (1) to en- 
sure the service owed the Crown; (2) to forbid private wars and 
feuds; and (3) to maintain royal control of appointments to royal 
offices. 

The largest amount of legislation dealing with the nobility con- 
cerns the service and dues owed to the crown. The constitution 
“Scire volumus” of Roger II introduces the third book of the 
Liber Augustalis. This law forbids anyone who holds part of the 
regalia from alienating, giving, or selling it in such a way that 
the regalian rights are diminished. The Liber Augustalis went fur- 
ther by denying validity to any alienations of fiefs or feudal prop- 
erties except by royal license or to transfer by title of alienation 
or by will any properties on which services or rents were owed 
to the Crown in such a way that the service or rent would be 
lost (Const. III, V). The inclusion of the law “De resignandis 
privilegis,” promulgated first at the Assizes of Capua in 1220, and 
aimed at usurpations of the domain by nobles, Churches, towns, 
and foreigners, indicates the priority attached to this problem.” 

Once the position of the crown was secure, however, some evi- 
dence indicates recognition of the problems of the nobles in main- 


26. LA, Il, XXVIII; II, XXIX. Paul Scheffer-Boichorst, “Das Gesetz Kaiser Fried- 
rich II ‘De resignandis privilegiis,” Sitzungsberichten der koniglichen preus- 
sischen Akademie der Wissenschaften zu Berlin (1900), pp. 132-62. Powell, 
“Frederick II and the Church in the Kingdom of Sicily,” 28-34. 
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taining their own position and that of their families.?” A large part 
of the problems of the nobility centered on providing for wives 
and brothers as well as for sons and daughters. The constitutions 
are especially concerned for the interests of wives and daughters. 
If a baron or knight had three fiefs, he might establish one of 
them as a dower for his wife. The constitution “Mulier” guaran- 
teed the dower rights of a widow in land subject to the rights 
of the lord (Const. III, XVI). “Fratribus” permitted brothers to 
obligate part of their fiefs for the dowries of their sisters (Const. 
III, XVII). In addition to the usual aids permitted to the nobles 
for their ransom, for knighting of their sons, and at the marriage 
of daughters and sisters, the constitution “Quamplurium” per- 
mitted the aid to be exacted for buying land, “when he shall buy 
it for our service or for our army” (Const. III, XX). Moreover, 
another constitution allowed the exaction of the aid for the knight- 
ing of a brother (Const. III, XXI). The heavy financial burdens 
of maintaining estates and providing for younger brothers were 
thereby reduced. The constitution “Si vassallus” permitted a lord 
to dissaize an unfaithful vassal, thus putting the sanction of royal 
authority behind the will of the lord (Const. III, XIX). 

Of course, it can be argued, and rightly so, that these measures 
helped to protect the service that was owed the crown and even 
to increase it. But they also indicate the important role played by 
the nobility in the social and military life of the kingdom. Once 
they could be brought under royal restraint, the nobles would be 
a pillar of the crown. Such a view, however, does not take into 
account the concern of the Crown for the welfare of the king- 
dom, which certainly forms a major current through all medieval 
legislation. In the Liber Augustalis, there is a genuine effort to 
reinforce the solidarity of the family as a unit in society that is 
especially evident in the laws dealing with the nobility. It seems 
clear that underlying the constitutions is the well-accepted view 
that the crown had obligations toward the feudal aristocracy, 
which, on its side, was the pillar of the monarchy. 


27. Angelo Caruso, “I diritti e le prerogative dei feudatori nel regno di Sicilia 
durante il periodo svevo,” Archivio Storico per le Province Napoletane, ns., 
XXIX (1946), 85-94; ns., XXX (1950-51), 87-111. 
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It has long been the fashion to focus on the capacity for violence 
of the feudal aristocracy throughout Western Europe. In an age 
when violent solutions were often the only solution, the nobili 
had made a profession of violence. No matter that both Church 
and kings attempted to curb the propensity for feud and destruc- 
tion, it was only the opening up of alternate ways of solving con- 
flicts that could pave the way for a more peaceful society. 

In the Liber Augustalis, the conjunction of the cultus pacis and 
the cultus justitiae becomes very meaningful if we understand that 
justitia is the road of law as the alternative to violence. Justitia is 
not merely the abstract concept of justice; it is also the concrete 
concept of orderly judicial procedure as the remedy for wrongs. 
Nowhere is this point made more clear than in the constitution 
“Pacis cultum,” which enjoins “that no one ought to vindicate 
himself in the future on his own authority for injuries and ex- 
cesses already done or to be done and that no one should make 
attacks or reprisals or cause war in the kingdom, but he should 
prosecute his case before the master justiciar and the justiciars of 
the provinces” (Const. I, VIII). This relationship of the abstract 
and theoretical to the practical administration of justice receives 
additional support in the constitution “Justitiari?”: “Right and jus- 
tice have conferred the name and the rule of office of justiciar on 
those . . . to the extent that they are more closely related to them 
in name” (Const. I, XLIV). 

The nobility was the military class. Members retained this posi- 
tion under Frederick II. They were in charge of castra within 
the kingdom and were permitted to bear arms. However, the con- 
stitution “Intentionis” placed severe restrictions on the bearing of 
arms by those who were not members of the royal curia. This 
law explicitly relates the bearing of arms to violence and homi- 
cide.”* Although not limited to the nobles, it and other legislation 
recognize the tendency of the nobility in the direction of violent 
solutions of quarrels. ‘The legislation limiting the duel and the ju- 
dicial ordeal is another dimension of the effort to reduce the resort 
to violence and to substitute the legal process.?* The Liber Au- 
28. Ibid., 87; LA, I, X. 

29. Hermann Conrad, “Das Gottesurteil in den Konstitutionen von Melfi Fried- 


richs II von Hohenstaufen,” Festschrift zum 70 Geburtstag von Walter 
Schmidt-Rimpler (Karlsruhe: C. F. Miiller, 1957), pp. 9-21. 
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gustalis provides only a limited insight into the military role of 
the nobility, but it clearly attempts to establish the idea that mili- 
tary service should be limited to the service of crown. This policy 
is a direct response to the crisis faced by Frederick both during 
the years of his minority and in the rebellion of the feudal aristoc- 
racy following his promulgation of the Assizes of Capua in 1220. 
It serves to point up the difficulty faced in the Kingdom of Sicily 
in imposing and enforcing the kind of royal service that the 
Norman and Angevin rulers of England had largely established 
on a secure foundation during the twelfth century. 

This same concern for the needs of the monarchy underlay 
those constitutions that established penalties for the usurpation of 
the office of justiciar and vicar and that forbade prelates, counts, 
barons, knights, and communes to exercise the office of justiciar in 
their own domains or to appoint someone else to perform this 
office.*° ‘The aim here is not to destroy existing feudal jurisdictions 
or the courts of the nobles, which were protected by the consti- 
tutions,** but to prevent royal jurisdictions from being usurped. 

The extent of this concern is revealed in the way in which 
Frederick II avoided appointing members of the greater nobility 
to positions in the administration of the kingdom, preferring to 
enlist his officials from the ranks of the lesser nobility or the men 
of the towns and especially from those who belonged to the royal 
domain (for example, Const. I, LXX). The constitutions reveal a 
special preference for officials drawn from the domain, who owe 
a special loyalty to the crown. Such a policy is not remarkable 
in light of similar practices followed in both England and France, 
where members of the greater nobility and the higher clergy ap- 
pear chiefly during this period as members of the king’s court. 

Insofar as the Constitutions of Melfi touch on the relationship 
of the nobility to the crown, we may draw a few conclusions 
about the nature of that relationship. The preponderant role 
carved out by the monarchy for itself can easily be exaggerated be- 
cause of the nature of the evidence to be found in this body of 
30. LA, I, XLIX. It is important to note the limitations of this law. It forbids the 

conversion of royal offices into feudal jurisdictions. It does not directly limit 

any rights of the feudal aristocracy, but prevents usurpation of regalian rights. 


31. LA, I, XLVII. See also G. M. Monti, “La crisi del regno di Sicilia,” I} regno 
normanno (Messina: Principato, 1932), pp. 95-123, especially p. 99. 
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royal legislation. It requires a careful reading of the constitutions 
to see the manner in which the interests of the nobles received 
the support of the monarchy. As an ideal for a turbulent society 
prone to solution of problems by physical violence, the monarchy 
proposed the solution of orderly and impartial royal courts, while 
preserving for the nobility trial by peers. 

The constitutions assumed the fundamental importance of privi- 
leged groups in the life of the kingdom, but they concerned them- 
selves chiefly with the limitation of those privileges that threatened 
the power of the crown. The competition for power that under- 
lay this effort to restrict privilege remains ill-defined and shadowy, 
but is nevertheless real. There is no lack of evidence to show that 
the Liber Augustalis reflects not merely the royal ideal of kingly 
rule by Divine Providence but also an aristocratic ideal of the 
sharing of power and its perquisites. That the scales were tipped 
in favor of the royal ideal during the second half of Frederick’s 
reign did not mean the total triumph of a hierarchical theory of 
kingship but a temporary preponderance of that theory as the 
fruit of his victory over the rebellious nobility. 

The situation of the Church and its prelates was in many ways 
analogous to that of the feudal aristocracy. Churchmen held fiefs 
in return for military service as well as for rents. They partici- 
pated in the administration of the kingdom. Indeed, bishops had 
traditionally played a leading role in the royal curia. Walter of 
Palear, Bishop of Troia, had been a major figure during the mi- 
nority of Frederick II and had rallied the Sicilian opposition to the 
German threat represented by Markward of Anweiler before 
1202. Later in Frederick’s reign, Archbishop Berard of Palermo 
and the Abbot Stephen of Monte Cassino were among his staunch- 
est supporters and closest advisers. Usurpations of royal rights and 
domains by the clergy during Frederick’s minority caused friction 
in relations between crown and Church throughout the reign, 
but especially in the period 1220-24." 

On the other side, Pope Gregory IX frequently charged Fred- 
erick II with spoliation of Church property both before and after 
the promulgation of the Constitutions of Melfi. A further issue 
was the jurisdiction of ecclesiastical courts. The proximity of the 


32. Powell, “Frederick 1 and the Church in the Kingdom of Sicily,” 28-34. 
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papacy and papal fears of Frederick’s imperial ambitions in central 
and northern Italy lie outside the topic of this Introduction, but 
their influence cannot be ignored insofar as it certainly affected in- 
ternal ecclesiastical policy, 

The relentless concern of the crown for its rights and services 
was the subject of protracted negotiations with many churches 
and monasteries during the early 1220s. Frederick had inserted in 
confirmations of charters granted to many of the leading land- 
holders the phrase “salvo mandato et ordinatione nostra” (preserv- 
ing our command and ordinance) at the time these were brought 
for renewal following the promulgation of the constitution “De 
resignandis privilegis” at the Assizes of Capua in 1220. During the 
next four years, various settlements appear to have been made by 
the churches and monasteries affected in order to gain the removal 
of this clause, which totally disappears from Frederick’s charters 
by 1224. While fiscal pressures appear to have led Frederick to 
permit vacancies in Church offices to drag out during the second 
half of his reign in order to secure the fruits of office for the 
benefit of the Crown, the Liber Augustalis reflects chiefly only 
two concerns about Church lands: that they should be free from 
molestation by royal officials, and that no gifts of land should 
result in loss of services to the crown. 

On the issue of ecclesiastical courts, the Constitutions of Melfi 
may well reflect some concern on the part of the monarchy not 
to arouse unduly the opposition of the Church both within and 
outside the regno. The constitution “De personis” of King Wil- 
liam II was retained (Const. I, XLV). It left the prosecution of 
criminal clerks in the hands of ecclesiastical courts to be judged 
“secundum canones et jus ecclesiasticum,” save in cases of treason 
and like crimes, which belonged in the royal court. 

As a group, churchmen stood on a par with the nobility in shar- 
ing honor, wealth, and even power within the regno. The crown 
showed the same concern about the danger to its power from their 
control of royal offices as it did for the encroachments of the 
nobility, though in practice great prelates found seats in the curia 
more often than did the lay aristocracy. The Liber Augustalis 
does not contain an extensive body of legislation dealing with 
the clergy, but tends to lump the higher clergy with the lay aris- 
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tocracy. On the whole, the monarchy appears to have pursued the 
same cautious lines it had developed during the 1220's in its legis. 
lation on the Church and prelates. 

The repression of communal aspirations in the towns and cities 
of southern Italy and Sicily was more thorough and perhaps more 
effective than any action by the monarchy against the interests 
of the nobility or the Church. Towns were the seats of heresy, 
which had descended from Lombardy into the kingdom of Sicily 
(Const. I, 1). The constitution “Cum satis” condemns to perpetual 
desolation any town that creates podestas, rectors, or consuls, or 
any official by election of the people (Const. I, L). As part of the 
royal domain, the towns were under the control of officials ap- 
pointed by the curia and had been since the time of Roger II." 
The movement toward greater communal independence, which 
had witnessed the formation of some local organizations in the 
eleventh century, came into direct conflict with the fiscal and 
military needs of the monarchy. The towns and cities of the regno 
were restive under royal restraint, but it was not until the late 
thirteenth century, in the period following the Sicilian Vespers, 
that any of the cities of the South were able to establish communal 
statutes. Not even then, moreover, did municipal institutions es- 
cape royal control. 

The political policies of Frederick II in the Kingdom of Sicily 
cannot be separated from his imperial program. Although direct 
evidence of the manner in which the design to build a Hohen- 
staufen empire in Central Europe and the Mediterranean affected 
the internal structure of government in the regno is sparse, the 
Constitutions of Melfi do illustrate certain aspects of this relation- 
ship. The distinction between Frederick as Imperator and Rex 1s 
consistently blurred by references to him as Imperator or to his 
imperial majesty or to his imperial predecessors.* The title Liber 
Augustalis, especially when coupled with the issuance of the gold 
Augustalis coinage, points further to an effort to submerge the 
regno in the empire. It is hard to escape the conclusion that this 
admixture of royal and imperial titles was designed as propaganda 
to win support for Frederick’s imperial ambitions in northern Italy 


33. Powell, “Medieval Monarchy and Trade,” 432; Monti, “La crisi,” 99-100. 
34. Capasso, “Sulla storia esterna,” 398, n. 1. 
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from the fideles of his Sicilian kingdom. The promulgation of the 
Liber Augustalis offered an unequaled opportunity for an attempt 
to build a broader concept of loyalty in the minds of the regnicoli 
by bridging the gap between his position as king and as emperor. 
These objectives were entirely consistent with the policy of royal 
enforcement of peace and justice. Moreover, they have obvious 
precedents in the policies pursued by Frederick Barbarossa in 
northern Italy. The increased stature of the Imperator and Rex 
served to promote and enhance the position of royal government 
in the Kingdom of Sicily even as the regno provided a broader 
base, a kind of imperial domain, to support Hohenstaufen aspira- 
tions within the empire. 

The Liber Augustalis must be read as a political and social doc- 
ument as well as a body of law. It is not a mirror of the realities 
of life in the regno so much as of the intended directions of royal 
and imperial policies. Its promulgation coincided with the triumph 
of Frederick II’s efforts to make his rule in the Kingdom of Sicily 
effective by weakening and even crippling those elements of par- 
ticularism that would fragment it in order to share in it. But this 
royal ascendance was limited by the existence of a competing 
theory of power, one that asserted the rights of the classes of 
privilege. Ultimately, events were to prove that the greatest danger 
to Hohenstaufen rule in Sicily lay not in the regno itself but in 
the determination of the papacy and the Roman curia to prevent 
its use as the seat of empire in Italy. But, in 1231, when Frederick 
was still on the brink of his imperial policy, the first priority lay 
in establishing the strongest posture for monarchy. 

The constitutions, therefore, make an interesting contribution 
to our understanding of how far Frederick believed he might go 
in pressing for the acceptance of the idea of king by Divine Provi- 
dence and to what extent he might endeavor to centralize the 
operation of public power in the hands of royal officials. Beyond 
doubt, his major contribution was a system of royal courts de- 
signed to bring royal justice quickly and equally to all who 
applied. As in the England of Henry II, the accessibility of royal 
justice in the Kingdom of Sicily became the basic tool in making 
royal authority meaningful to the mass of subjects. Hand in hand 
with improvements in the administration of justice went the re- 
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pression of violence. The cultus justitiae and cutlus pacis were the 
twin foundations of Frederician policy in the regno. It was 
through them that royal rule was to sustain itself against the frag. 
mentation of power and the claims of privilege that had constj- 
tuted major elements in the crisis of the Sicilian monarchy in the 
early thirteenth century. 

The constitutions did not drown out entirely the demands of 
nobility, Church, and towns. Despite the nature of the document 
as essentially representative of royal interests, it also illustrates 
some of the influence of the power and the prerogatives of the 
privileged groups. In the competition between the monarchy and 
privileged groups, the nobility and the Church were in a far 
stronger position than the merchants and artisans of the towns, 
They maintained their position as the preponderant groups in the 
society of the kingdom, even gaining the support of royal legis- 
lation for some of their privileges. 

Much research needs to be done on the function and role of 
nobility in both the Norman and Hohenstaufen periods to make 
their position clearer. This Introduction has merely tried to show 
how the Constitutions of Melfi reflect not merely possible seeds 
of future absolutism or vestiges of the feudal regime, but the exis- 
tence of a dynamic tension between monarchy and classes of 
privilege that was productive of continuing renegotiation of the 
relationship between crown and community. 
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PROOEMIUM 


After Divine Providence had formed the universe+ and had dis- 
tributed primordial matter by favor of a better nature ? into images 
of things, he, who had foreseen what should be done, looked at 
what he had done and was satisfied with what he saw. He made 
man in his own image and likeness,* the worthiest creature of the 
creatures below the globe of the lunar circle. He made him a 
little less than the angels,* and, after deliberate counsel, he de- 
cided to put him in charge of the other creatures. He gave life 
in the spirit to him whom he had taken from earthly pollution, 
and he joined a wife and companion, part of his own body, to him 
whom he had crowned with a diadem of glory and honor.’ He 
honored them with the prerogative of immortality, but he put 
them under a certain law, and because they persistently refused to 
observe it, they were condemned for their transgression by being 


1. Mundi machinam. Innocent III (Migne, PL, CCXVII, 433) defines this term: 
“Universalis domus Dei est tota machina mundialis.” Cited in Michael Wilkes, 
A Problem of Sovereignty in the Later Middle Ages (Cambridge: Cambridge 
University Press, 1963), n. 3, 63-4. For the earliest recorded use, see Lucretius, 
De Rerum Natura, V, 96. 

2. Here I have followed Cervonius’ edition rather than that of Huillard-Bréholles 
because it seemed to make better sense. Constitutionum Regni Siciliarum Libri 
Ill cum commentariis Veterum Jurisconsultorum (Naples, 1773), p. 1 (hereafter 
cited as Cervonius). “Post mundi machinam providentia divina formatam, & 
primordialem materiam, naturae melioris officio.” 

» Gen. 1:26, 

. Psalm 8:6, 

- I Samuel 8:20, Augustine, City of God, XV, 2. Kantorowicz, Frederick Il, 
PP- 241-43, presents a view distinguishing classical and Judeo-Christian ele- 
ments in the Prooemium. As Beryl Smalley has pointed out in her review 
article of The King’s Two Bodies, this distinction is not significant because of 
the melding of Stoic and Jewish influences on the early Christian conception 
of the nature of political society. 
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deprived of the immortality he had granted them before. But in 
order that divine clemency might not so totally and suddenly 
despoil what he had formed earlier with such disastrous result, and 
so that destruction of other creatures might not result from the 
fall of man insofar as they might then lack a purpose and their 
value might not serve the needs of another creature, he made the 
earth abound with mortals from the seed of these two, and he 
subjected it to them. Their descendants were not ignorant of the 
risk, but, because of the blemish of transgression implanted in 
them by their parents, they conceived hatred among themselves 
for one another. They divided up the common ownership of prop- 
erty by natural law. Thus man, whom God created virtuous and 
simple, did not hesitate to involve himself in disputes. Therefore, 
by this compelling necessity of things and not less by the inspira- 
tion of Divine Providence, princes of nations were created through 
whom the license of crimes might be corrected.® And these judges 
of life and death for mankind might decide, as executors in some 
way of Divine Providence,’ how each man should have fortune, 
estate, and status. The king of kings and prince of princes de- 
mands above all from their hands that they have the strength to 
render account perfectly of the stewardship committed to them so 
that they do not permit the Holy Church, the mother of the 
Christian religion, to be defiled by the secret perfidies of slanderers 
of the faith. They should protect her from attacks of public en- 
emies by power of the secular sword, and they should, if possible, 
preserve peace and, after the people have been pacified, justice, 
which embrace each other like two sisters. Thus we, whom he 
elevated beyond hope of man to the pinnacle of the Roman Em- 
pire and to the sole distinction of the other kingdoms at the right 
hand of the divine power, desire to render to God a twofold pay- 
ment for the talent given to us,° out of reverence for Jesus Christ, 
from whom we have received all we have. Therefore, we have 
decided to sacrifice a young calf for the worship of justice and 
the founding of laws, first of all making provision for that part of 
6. Kantorowicz, King’s Two Bodies, pp. 115-16. 

4. Ibid. 

8. Matt. 25:14-30. The Parable of the Talents. See also the letter of Pope Gelasius I 


to the yr Anastasius I, Carl Mirbt, Quellen zur Geschichte des Papsttums, 
4th ed. (Ttibingen: Mohr, 1924), no. 187. 


ay hac RT TANS ne PORTS a 


PROOEMIUM 5 


our realms which in our view of the present situation has a greater 
need for justice. Therefore, since the Kingdom of Sicily, a pre- 
cious inheritance of our majesty, has until the present been ha- 
rassed quite often because of the weakness of our youth and be- 
cause of our absence by the assults of past disturbances, we have 
decreed that it would be worthy to provide by the highest work 
for its peace and justice, since we have found it always ready and 
devoted to the allegiance of our serene highness, even in resisting 
some who were not from the boundaries of this kingdom or from 
our realms.° We therefore desire that only the present laws under 
our name should be in force in the Kingdom of Sicily,’® and we 
order that these constitutions should be observed in the future, 
after the laws and customs contradicting these our constitutions 
have been annulled in this kingdom. We have commanded that all 
preceding laws of the kings of Sicily and those of ours that we 
ordered to be preserved should be transferred into this collection 
so that, at least from those that are contained in the present body 
of our constitutions, some force and authority may obtain both 
within and outside the law courts. 
g. This passage refers to the invasion of the Kingdom of Sicily by Pope Greg- 
ory [IX while Frederick was absent on a crusade. Peace was seaoret in 1230, 
only about a year before the promulgation of the Liber Augustalis. 


10. The Liber Augustalis es om all ‘gehts legislation of the Normans, of 
Frederick’s parents, and that which he had issued prior to 1231. 
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OF THE IMPERIAL CONSTITUTIONS BEGINS 


Titte I (2) 
About heretics and Patarines 
[The Emperor Frederick] ? 


Heretics try to tear the seamless robe of our God. As slaves to 
the vice of a word that means division,* they strive to introduce 
division into the unity of the indivisible faith and to separate the 
flock from the care of Peter,* the shepherd to whom the Good 
Shepherd entrusted it. Inside they are violent wolves, but they 
pretend the tameness of sheep until they can get inside the sheep- 
fold of the Lord. They are the most evil angels. They are sons of 
depravity from the father of wickedness and the author of evil,° 
who are resolved to deceive simple souls. They are snakes who 
deceive doves. They are serpents who seem to creep in secretly 
and, under the sweetness of honey, spew out poison. While they 
pretend to administer the food of life, they strike from their tails.° 
They mix up a potion of death as a certain very deadly poison. 


1. The Patarines were heretics whose name was probably derived from the Pataria, 
a quarter in Milan. They spread from Lombardy southward. See C. Violante, 
“Patarines,” The New Catholic Encyclopedia (New York: McGraw-Hill, 1967), 
10, 1084-85. 

. Although this constitution is certainly one issued by Frederick II, the attribu- 
tion is not given in the text. I have added it for the sake of clarity. 

3. The word sect comes from the Latin seco, I cut. Hence heretics, who are 
members of sects, are slaves to the word sect, which means a cutting or a 
division. 

4. Peter the Apostle and first Pope. The reference, therefore, is to the papacy as 

well as to Peter. 

. Satan. 

. It was believed in medieval lore, that vipers killed their victims not by their 
bite, but by striking them with a poison barb in their tails. 
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These sects have not been marked by their ancient names lest the 

stand out in public, or, what is perhaps worse, not content to be 
called Arians ? from Arius or Nestorians * from Nestorius or some. 
thing of the like from the same kinds of fellows, they call them. 
selves Patarines like those who have been exposed to suffering, in 
example of the martyrs who underwent martyrdom for the Cath. 
olic faith. Indeed, these miserable Patarines, who do not possess the 
holy faith of the Eternal Trinity, offend at the same time three 
persons under one cover of wickedness: God, their neighbors, and 
themselves. They offend God because they do not know the faith 
of God, and they do not know his son. They deceive their neigh- 
bors insofar as they administer the delights of heretical wickedness 
to them under the guise of spiritual nourishment. They rage 
against themselves even more cruelly insofar as, besides risking 
their souls, these sectaries, lavish of life and improvident with 
death, also expose their bodies to the enticements of cruel death 
which they could avoid by true knowledge and the steadfastness 
of true faith. What is even worse, the survivors are not frightened 
by the example. We cannot contain our emotions against such 
men so hostile to God, to themselves, and to mankind. Therefore, 
we draw the sword of righteous vengeance against them, and we 
pursue them more urgently insofar as they are known to practice 
the crimes of their superstition within the Roman Church her- 
self, which is considered the head of all the other churches, to the 
more evident injury of the Christian faith. Now they divert the 
little streams of their perfidy from the boundaries of Italy,’ espe- 
cially from the region of Lombardy in which we know for certain 
that their wickedness is widespread, even into our Kingdom of 
Sicily. Because we consider this so repulsive, we have decided in 
the first place that the crime of heresy and these condemned sects 
should be numbered among the public crimes as it was promul- 
gated in the ancient laws *° wherever there are those judged by 
their name to be sectaries. Indeed, the crime of treason against us 


7. The Arian heresy, named for Arius (A.D. 280?-336), a priest of Alexandria, 
taught that Christ was not of the same divine substance as God the father. 

8. The Nestorian heresy, named for Nestorius (ob. a.v. 451), a Syrian bishop, 
taught that Christ was two persons, one human and another divine. 

9. This area was the northern part of Italy, where it borders France and Ger- 
many. 

10. CJC, 1, 5, cites condemnation of heresy by the Justinianic Code. 
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should be adjudged more horrible because it is recognized that 
someone has attempted injury to the divine majesty, though in 
the force of judgment one should not exceed the other. For just 
as the crime of high treason deprives the persons ** and goods of 
those condemned and, after their death, condemns even the mem- 
ory of the dead, we also desire that the same penalty should be 
observed in the aforesaid crime for which the Patarines are known. 
In order to expose the wickedness of those who, because they 
do not follow God, walk in darkness,” even if no one reports 
it, we desire that the perpetrators of these crimes should be in- 
vestigated diligently and should be sought after by our officials 
like other criminals. We order that those who become known by 
an inquisition,’ even if they are touched by the evidence of a 
slight suspicion, should be examined by ecclesiastics and prelates. 
If they should be found by them to deviate from the Catholic 
faith in the least wise, and if, after they have been admonished 
by them in a pastoral way, they should be unwilling to relinquish 
the insidious darkness of the Devil and to recognize the God of 
Light, but they persist in the constancy of conceived error, we 
order by the promulgation of our present law that these Patarines 
should be condemned to suffer the death for which they strive. 
Committed to the judgment of the flames, they should be burned 
alive in the sight of the people. We do not grieve that in this 
we satisfy their desire, from which they obtain punishment alone 
and no other fruit of their error. No one should presume to 
intervene with us in behalf of such persons. But if anyone does, 
we shall turn against him the deserved stings of our indignation. 


11. 1.e., condemns them to death. 

12. John 8:12. 

13. Pope Innocent III introduced the Inquisition into southern France during his 
crusade against the Albigensian heretics. Frederick adopted it from Canon 
law and made it applicable not merely to heresy but also to other major 
crimes against the state. In this instance, however, it refers only to heresy. See 
Kantorowicz, Frederick Il, p. 240. We should also note the precedents in 
Roman law. See CJC, 1, 19, 1; 9, 24, 1; and 9, 42, 2. 
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Titre II (3) 
About the shelterers, believers, accomplices, and 
supporters of Patarines 
The Emperor Frederick 


We order that the shelterers, believers, accomplices of Patarines 
and those who support them in any way at all, who give no heed 
to fear for themselves so that they can protect others from pun- 
ishment, should be sent into perpetual exile and all their goods 
confiscated.’® Their sons should not be presented for any honors 
but should labor under the disgrace of perpetual infamy."* They 
should not be admitted at all as witnesses in cases from which the 
infamous are barred. However, if one of the sons of those who 
shelter or support Patarines exposes someone whose perfidy is 
proved openly, he will obtain as a reward of the faith he has 
acknowledged the benefit of full restitution of his original repu- 
tation from the imperial clemency. 


Titte III (4) 
About those apostatizing 
King Roger 


We curse thoroughly those who apostatize from the Catholic 
faith. We pursue them with vengeance. We despoil them of all 
their goods. We withdraw those who break a promise or vow 


14. The Latin word is credentes, with a technical meaning referring especially to 
those who professed the doctrines of the Catharist heretics but did not em- 
brace the full practice of perfection by eschewing all material contacts as did 
the perfecti. 

15. See Pope Innocent III’s decretal “Vergentis in senium seculi corruptelam” to 
the clergy and people of Viterbo (1199), which provides for the same penalty 
(Corpus luris Canonici, Decretal., 5,7, 10). 

16. Infamy is defined as “public disgrace with forfeiture of status, inflicted upon 
persons convicted of certain crimes. Infamous persons were disqualified from 
the performance of many legal acts and were subject to many legal dis- 
abilities.” Codex Theodosianus, The Theodosian Code and Novels and the 
Sirmondian Constitutions, trans. by Clyde Pharr (Princeton: Princeton Uni- 
versity Press, 1952), p. 585. Pharr has compiled an excellent glossary on 
pp- 573-99. See also, Adolf Berger, Encyclopedic Dictionary of ow Law 
(Philadelphia: American Philosophic Society, 1953). Most of the definitions 
given below are taken from these sources. 
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from the p rotection of our laws. We abolish their inheritances 1 
and cancel their every legitimate right. 


Tire IV (6) 
No one should meddle in the deeds and counsels of kings 
King Roger 


No one should dispute about the judgment, plans, and undertak- 
ings of the king. For to dispute about his decisions, deeds, consti- 
tutions, plans, and whether he whom the king has chosen is worthy 
is comparable to sacrilege.”* 


Tite V (7) 
About the authority of the king ™® 
King Roger 


Many laws have punished sacrileges most severely, but the penalty 
must be moderated by the authority of the one who is judging, 
unless perhaps temples of God have been openly and violently 
despoiled or gifts and sacred vessels have been stolen by night. For 
in that case the crime is capital. 


Titre VI (8) 
About the punishment of usurers 
King William 
We have established that, in accordance with the decree of the 
Lord Pope on usury recently promulgated in the Roman curia,”° 
complaints about usurers which have been brought to our court 
should be confined to it and terminated in it. 


17, C] G, I, 7. 

18. CJC, 9, 29: Sacrilegii enim instar est dubitare. Marinus de Caramonica and 
Andreas de Ysernia distinguish in their commentaries on the Liber Augustalis 
between true sacrilege and quasi-sacrilege, to which this law refers. Cervonius, 


- 16. 

19, The Latin for the title is “De arbitrio regis.” 

20, Corpus Juris Canonici, Decretal., 5, 19 (“De Usuris”), lists a decree from the 
Council of Tours (1162) and another from the Third Lateran Council (1179). 
Since the reference is to a recently promulgated canon, the probability is that 
It refers to the Third Lateran Council. Monti, Lo Stato, pp. 106-107. 


‘“ 
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About the same subject (9) 
The Emperor Frederick 


We are disposed to pursue usurers’ wickedness, which is con- 
demned by the opinions of the Holy Fathers.” They not only use 
money, but, as we say more properly, abuse it. Therefore, we 
join to the divine punishment the inspiration of our imperial high- 
ness, which we have also received on behalf of heavenly authority. 
By the promulgation of this our constitution, we strongly forbid 
all fideles?? of our kingdom and any others who dwell in our 
kingdom, even if they come from outside the kingdom, to dare 
to give their money in the future, in public or in secret, in person 
or through others, for a loan at interest under great or minimal 
usury.”* So that the presumption of those who are unmindful of 
their salvation and rashly violate our edict should not go un- 
punished, we order by the present law that whoever in this king- 
dom from now on should be found to be a usurer shall be con- 
demned to the confiscation of all his goods, movable and immov- 
able.** We also grant all the fideles of our kingdom free authority 
to report the wickedness of usurers in public, and no one should 
be prevented from making a denunciation because he is pursuing 
his own loss or that of his family or, at least, his injury. By the 
present law usury is made a state crime. Permission to accuse usu- 
rers is granted to all who are given access in actions* and in 
state crimes. However, we exempt the Jews ** from the force of 


21. The reference is to the Council of Nicaea, Corpus Iuris Canonici. Decretum 
Gratiani, D 47, c. 2. 

22. Fideles. | prefer to keep this term in the Latin because of its special connota- 
tions of allegiance that no translation can fully render. It denotes a bond of 
loyalty between ruler and subject. 

23. Great or minimal usury. For usury, see T. F. Divine, “Usury,” The New 
Catholic Encyclopedia, 14, 498-500. Also, John T. Noonan, The Scholastic 
Analysis of Usury (Cambridge, Mass.: Harvard University Press, 1957). 

24. Movable and immovable property. Movable goods are distinguished from im- 
movables, such as real estate. 

25. An action is a legal recourse to a person seeking to redress some wrong. 

26. The activities of the Jews in the Kingdom of Sicily were under control of 
the crown. R. Straus, Die Juden in Kénigreich Sizilien unter Normannen und 
Staufern (Heidelberg: Carl Winter, 1910). Frederick’s permission for the Jews 
to charge interest, however, was in violation of the decree of the Fourth 
Lateran Council. See Corpus luris Canonici, Decretal., 5, 19, 18. 
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our present constitution. [t cannot be maintained that usury 1s il- 
licit for them. The divine law does not prohibit it. They are not 
under the law established by the most blessed fathers. But also we 
are not willing for them to practice dishonest usury by the au- 
thority of our license. We impose on them this limit, which they 
may not transgress. They will be permitted to charge only one 
ounce for every ten ounces for a whole year for interest.” What- 
ever they take additionally, they will pay one-ninth to our 
court.** They will not obtain any further legal advantage from 
abuse of this permission, which we have granted them because 
we were forced to on account of the needs of men. 


Titte VII (10) 
About tithes 
The same Augustus 


Insofar as the bountiful right hand of the Savior has placed us in 
charge of the temporal affairs of princes of other lands,”® we are 
more strictly obliged, at least by the inspiration of natural law, 
to a return gift. Also, to tell the truth, more is exacted from him 
to whom more is given. In pondering this matter within the con- 
cerned meditation of our mind and in considering that the pay- 
ment of tithes, whose obligation is confirmed by both tables of 
the Testament,*® is rendered more valuable in the sight of the 
Lord according to the size of the offering of the tithe from the 
goods of mankind, even as a certain spiritual savings is considered 
chosen by the Lord, by the authority of the present law we order 
each and every one of our officials to have care to pay tithes in 
full, without any hindrance, to local prelates, as they were paid in 
the time of King William, our cousin and predecessor, by earlier 
officials and bailiffs. For we, who have been placed in a preeminent 
position among mankind by the favor of the Lord, have no desire 
to diminish the rights of churches, especially those which are in 


27. 1.e., 10 percent per annum. 

28. Since they said only one-ninth of the additional amount, the inducement to 
charge a higher rate of interest was still considerable. 

29. This is an expression of the idea that the Holy Roman Emperor was the 
superior of other Christian rulers. 

30. l.e., both the Old and New Testaments. 
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our kingdom and which we have received and hold under oy, 
protection, but rather we desire to increase their rights insofar a¢ 
we can bear to do so without injury to our regalian rights, We 
also declare publicly that our subjects should pay in full to those 
local venerable persons to whom they are owed the tithes from 
their fiefs and their goods, which their predecessors were respon- 
sible for in the time of the aforesaid King William. 


Tirte VIII (5) 
About respect for peace* and how general peace should 
be preserved in the kingdom 
The same Augustus 


We order that respect for peace, which cannot exist apart from 
justice and apart from which justice cannot exist, should be ob- 
served in each and every part of our kingdom. No one should 
avenge himself in the future on his own authority for excesses 
which have been committed or which should be committed. No 
one should make attacks or reprisals or incite war in the kingdom. 
But he should pursue his case according to judicial procedure be- 
fore the master justiciar and the regional justiciars, or the local 
chamberlains, bailiffs, and lords just as the cognizance of the case 
pertains to each of them. But we do not forbid anyone who is 
provoked by violent injuries from employing unavoidably, but 
with the moderation of a blameless caution, an immediate defense 
for the safety of his body or his property, before he turns, to be 
sure, to other courses of action or to strangers. He has the right 
to defend himself with the same or equal arms as his attacker. 
If the attacker has sharpened weapons,” he will also be allowed 
to defend himself with sharpened weapons. If his enemy attacks 
him without sharpened weapons or weapons of any kind, he may 
defend himself by the same kind of attack. As has been said, he 
may still do this immediately. 


31. “De cultu pacis.” 
32. Armis molutis. 
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Titte IX (11) 
About those who incite war in the kingdom and how 
attacks should be punished 
The same Augustus 


A count, baron, knight, or anyone else who publicly incites war 
in the kingdom should be punished by death after all his goods 
have been confiscated. Moreover, he who makes attacks or coun- 
terattacks should be condemned by the proscription * of half of 
all his goods. 


Tirte X (12) 
About the illegal bearing of arms and the penalty 
for those striking with them 
The same Augustus 


Our aim is not only directed beneficially at the punishment of 
crimes already committed, but also at preventing the opportunity 
and grounds for committing them. Therefore, since the bearing 
of forbidden weapons sometimes is the cause of violence and mur- 
der, we elect to resist now rather than to avenge later. By the 
present law, we order that none of the fideles of our kingdom 
should dare to carry sharpened and prohibited weapons: small 
knives with points, swords, lances, breast-plates, shields or coats 
of mail, iron maces, or any others which have been made more 
to cause injury than for some beneficial purpose. However, we 
allow the curials and their servants to carry the aforementioned 
prohibited arms and others as long as they are staying with us in 
the court or are returning to or from home or are traveling on 
our business. We also exempt knights, the sons of knights, and 
townsmen from the force of the present law. We do not forbid 
them at all to carry swords when they ride on business outside 
of the locality in which they live. But when they have returned to 
their own locality or are guests somewhere, they should immedi- 
ately put aside their swords. Moreover, whoever carries forbidden 


33. Huillard-Bréholles, Historia Diplomatica, IV, 13, note d, suggests on the basis 
of the Greek text that the meaning is confiscation. 
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arms in the future should pay our fisc five ounces if he is a count, 
four if a baron, three if a simple knight, and one ounce if he jg 
a peasant. If perhaps the needy fail to pay because they are tog 
poor, they should be sentenced to the public works for a time, 
All these matters are handed over for just execution by the master 
justiciar and the justiciars. 


Titte XI (13) 
That those entering the kingdom should put 
aside their weapons in the kingdom 
The same Augustus 


We do not allow men from outside the kingdom to carry for- 
bidden arms at all after they have entered the kingdom. If they 
should do this knowingly, they will be subject to the penalty 
which we promulgated for those who bear arms while dwelling 
in the kingdom. So that they cannot pretend ignorance, we desire 
our officials to explain to them immediately when they enter the 
kingdom that they should not wear breast-plates and coats of 
mail and that, after they have arrived at their destinations, they 
should put aside all other weapons. Moreover, while they are stay- 
ing in towns and villages, they cannot carry even knives and 
swords. 


Titte XII (14) 
About the penalty for one who merely draws 
aveapons against someone 
The same Augustus 


By an interpretation of our imperial clemency, we moderate the 
harshness of the ancient laws ** which presumed that those wear- 
ing swords, and drawing and striking with them undoubtedly had 
the intention of killing. Therefore, we order by the present law, 
which shall be forever valid, that if anyone draws forbidden weap- 
ons against someone and does not injure him, he should know 
that he will have to pay, according to the rank of the person, 
double the penalty we ordered for the bearing of arms. It is fitting 


34. CJC, D, 48, 8, 1, 3. The prohibition against the use of weapons in Roman law 
was absolute. 
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that a person bearing arms should sustain double the penalty when, 
without provocation, he has made known his intention by draw- 
ing them offensively against another and when he had not been 
able to prove earlier that his only reason for bearing them was 
with the object of a necessary defense insofar as, he might say, 
he was afraid of an insult from someone. 


Titte XIII (15) 
About the illegal striking with weapons 
The same Augustus 


If anyone strikes another with the aforesaid forbidden weapons 
so that the person struck dies from even the slightest blow, the 
attacker should lose the hand with which he struck. For it is 
right that the criminal should be punished in that part of his body 
by which, in disregard of the veneration due the law and the 
empire, he has carried out his evil deed. 


Titte XIV (16) 
How murders should be punished 
The same Augustus 


While reserving as far as possible the limit of the life of men 
committed to us by Divine Providence to the sole judgment of him 
who created and redeemed mankind, we take measures to pursue 
murders strongly with the stings of our imperial indignation. By 
the promulgation of the present law, we decide inviolably that 
whoever has attacked someone who is safeguarded by the defense 
of our august protection and is proved to have killed him in the 
attack will be subject to the penalty of death. A knight or person 
of higher rank should receive the penalty of death by the aveng- 
ing sword. Inferiors should be hanged by the neck.*° 


(17) 
Moreover, he who kills an attacker or thief when he is in fear 
for his own life, or he who kills a nocturnal intruder while raising 


35. Hanging is here noted as the penalty for those of lower rank, i.e., non-nobles. 
Throughout the Middle Ages and well into the modern period, rank continued 
to determine the kinds of penalties for crime. 
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a clamor, according to the statutes of our divine parents shoulg 
suffer no guilt on that account. Also, if a child or an insane per. 
son kills a man without malice, he should not be held. The inno. 
cence of intent excuses the one and the wretchedness of the case 
excuses the other. 


Tirte XV (18) 
Castellans should send armed sergeants for the 
service of the court 
The same Augustus 


We allow castellans and sergeants of our castra** to carry arms 
outside the castra when they have been required to do so 
by the master justiciar and the justiciars or other officials of our 
court for some business which concerns our imperial authority 
or our officials in their jurisdiction. We desire to place both these 
and others under the edict of our prohibition so that none of our 
fideles should presume to bear arms without a special command® 
or license of our imperial highness. 


TitLe XVI (19) 
How defenses *® should be imposed and who can impose them 
The same Augustus 


The authority of the law of nations ** has introduced that each 
man should be permitted to protect his own body, and natural 
reason does not find this abhorrent. Yet, because it often happens 
that the power of an attacker is so great that even if the victim 


36. Castra. There is no exact English term for the Latin castrum, which means 
a fortified place and its surrounding district. The castrum was not just 
fortification but also an administrative and legal jurisdiction which had its 
origins in the ancient Roman military camps. In England, cities like Chester, 
Manchester, and others preserve the root of the Latin castrum. In Italy, the 
castrum was a seat of local government. Throughout this translation, the term 
is rendered by the Latin form. 

37. Mandatum. Mandata were royal letters commanding officials to perform 
specific tasks. 

38. As this law makes clear, the defense was a means of initiating a judicial pro- 
cedure in order to protect person or property from the attack of another. 

39. Juris gentium. Natural law dictates the same law to all peoples. A right might 
be spoken of in this sense. 
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is allowed to defend himself he cannot actually do so, by the 
authority of the present law we grant every man permission to 
defend himself against his attacker by the invocation of our 
name.*° He should forbid him by the imperial office to dare to 
attack him further. We think that this procedure has a place not 
only in the case described—when he who has imposed the afore- 
said defense has fears that his person may be injured—but also 
when someone is afraid that someone else will do violence to his 
property, whether it is movable or immovable, or moves itself, or 
is incorporeal.** He should not have his movable property taken 
away from him by force, and he should not suffer the injury of 
the loss of other things. We also extend the license of our present 
constitution to those who impose a defense, who fear to suffer 
force and injury to the persons and property of parents whom 
our ancients called elders, and that of children, grandchildren, and 
those who are called by the sweet name of great-grandchildren, 
and to the persons and property of those who dwell in the same 
family and cohabitation. This same license should be granted to 
the aforesaid vassal houses, who fear attack by their lords on their 
persons, their property, or that of their families. But if these 
defenses are imposed against the aforesaid lords by reason of aids * 
comprehended in our laws and in the constitutions of our prede- 
cessors or for other reasons by which vassals may be required to 
give something to their lords or to do something by law or by 
custom, they can nevertheless use their own law after the de- 
fense.** But if these defenses are imposed justly on behalf of 
movable property, as perhaps when an ox has been stolen or in 
a similar case, the lord who appears against the defense should 
return what he took, after the defense, and he should pay the 
same amount to our court. This should be the penalty only in 


40. By the invocation of our name. This form provides the basis for the legal 
action of defense in the royal courts. Cervonius, p. 36. 

. An example of an incorporeal property would be a right which a person has 

in some property. 

42. Adjutoria. An aid is a feudal due levied by a lord on his men. See infra, LA, 
III, XX; XXI. 

43. In medieval society, law was to a large extent personal rather than territorial. 
If a man was a Frank, he lived by Frankish law, if a Lombard, by Lombard 
law. Although this practice was being eroded in the thirteenth century, as 
these constitutions illustrate, there are still numerous references to personal law. 


_ 
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this kind of defense. But if the defense was imposed unjustly, 
the one who imposed the defense should lose, and he should pa 
the court the amount he was seeking plus an additional amount, 
We also order that there can be only a civil and not a criminal 
action in defenses concerning moveable goods brought by vassals 
against their lords. If an appeal should be brought to our great 
court “t concerning these matters, the cases should be sent back to 
the regional justiciars. However, if defenses are imposed between 
two vassals, only as much is owed to the lord from our share of 
the third part of the movable goods owed to our court as would 
be owed to him according to the nature of the crime, for example 
from violences or the like, if the defense had not been imposed. 
The remainder should be brought to our treasury. But if defenses 
should be imposed against the aforesaid lords for other reasons, 
for example, out of fear for their persons or their goods or so 
that the crime of rape might not be perpetrated against a wife, 
daughter, or sister, or in similar circumstances from which a cap- 
ital and state accusation can arise, vassals should have a common 
right to their defenses with everyone else. They should share the 
same result in prescripted cases that they do in all other cases 
where a defense which has been imposed has been disregarded. 


Titte XVII (20) 
About defenses imposed by officials and 
the penalty for the defense 
The same Augustus 


We desire to end, if possible, the injuries to our fideles, who, 
after God, rejoice in the sole defense of our protection. Therefore, 
we grant the right of imposing defenses to the justiciars, chamber- 
lains, bailiffs, and local judges of our kingdom who have received 
the direction of our administration if they should learn by chance 
about brawls, which are called mellete ** in the vulgar tongue, in- 


44. Magna curia. The court of the king, over which he or the one whom he 
designated presided, was composed of the chief officials and many of the lead- 
ing men of the kingdom. 

45. Huillard-Bréholles, Historia Diplomatica, IV, 19, n. 1, identifies mellete with 
the Italian mischia, “a fight.” 
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juries, violences, or outrages of this kind being committed. How- 
ever, the master justiciar and the justiciars, and not the master 
chamberlains, the aforesaid bailiffs, or judges, or even designated 
private persons, should have cognizance of the defenses imposed 
by them. For our subjects should not now be without the license 
of our protection, because their defense is safeguarded by those on 
whom the authority of our clemency is conferred. In this way, 
we, who cannot be present everywhere because our individuality 
prevents it, believe that we are potentially present everywhere. 


Tite XVIII (21) 
About defenses which have been imposed and disregarded 
and about the penalty for those disregarding them 
The same Augustus 


If, in contempt of the invocation of our name, anyone will be 
proved in the future to have committed violence against the prop- 
erty or injury against the persons of those by whom or on behalf 
of whom a prohibition has been brought after any kind or form 
of defense has been imposed by public or private persons, and 
if he did this with weapons, he should be punished by the con- 
fiscation of a third of all his goods, without any amount added, 
even if the defense is imposed simply from our side. But if he 
did it without weapons, we order that he who has disregarded 
our name should be condemned to the confiscation of a fourth 
of all his goods. We order that chamberlains and local bailiffs 
should receive a sixtieth share in movable goods alone from all 
these persons when they introduce defenses. The remaining shares 
of the aforesaid movable and immovable property should be paid 
to our treasury. We also determine without any reserve that when 
three or more witnesses have been produced by the one who im- 
posed a defense in order to prove that a defense has been imposed, 
contrary testimony to theirs, namely, that the circumstances are 
different, cannot be proved by contrary witnesses. For either the 
witnesses, through whom the contempt of the defense is proved, 
will be shown to be trustworthy and of good reputation, in which 
case their testimony ought to stand, or the opposing party 1s 
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confident that he can raise an exception *® against their persons 
In that case we do not deny the right of making objections againg 
the persons of the aforesaid witnesses to that party. We reserve 
the defenses of a matter already adjudicated, of an agreemen; 
arrived at, and similar matters which are not directly opposed to 
the testimony of these witnesses on the grounds that they are 
said to have testified falsely, to the party who had presented 
them. We especially enjoin and expressly order, however, that 
those who impose defenses should announce the exaction *" to the 
master justiciar and the justiciars. If they have not done this, the 
complaints of these persons for whom our court has acquired the 
right of imposition cannot be remitted by a private agreement by 
those imposing defenses. If the aforesaid conditions have preceded 
and the defense which was initiated shall be proved, we desire in 
addition that the penalties, which are known to have been intro- 
duced for attacks, violences, and injuries by the ancient law or the 
constitutions of our divine parents should be altered in the future 
by the penalties established in the present constitution. Therefore, 
after these have been undergone, the penalty is sought only in ac- 
cordance with the defense. But we do not desire to ameliorate 
those physical penalties established by the previous constitution of 
our beatitude, if someone should strike someone else with weap- 
ons or should kill him. Rather, we desire to increase the penalties 
of a third or fourth share of one’s goods mentioned above on be- 
half of the one imposing a defense. We also grant the right of 
imposing defenses to Jews and Saracens, and to our other officials 
on their behalf in the prescribed cases. We do not desire them to 
be harassed in their innocence because they are Jews or Saracens. 
We also desire that the aforementioned third and fourth should 
be seen to by the master justiciar and the justiciars without the 
blemish of any concealment, and it should be announced to them 
by those who impose the defense. But if we find these officials 
neglectful or remiss in exacting the penalty, or if we find those 
imposing the defense neglectful or remiss in announcing it, we 
will exact from their goods without doubt the amount they have 


46. Exception is used here in the sense of proving incompetence to act as wit- 
nesses in the case. In general, an exception was a defense or demurrer which, 
if established, barred further action on the case. 

47. The plaintiff had to announce the exaction to the justiciars. Cervonius, p. 44 
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given to others. For officials who do not avenge crimes which have 
been perpetrated hasten to cover up their own crimes as acces- 
sories. 


Titre XIX (22) 
About a defense which has been imposed 
The same Augustus 


We have ordained by our constitutions that defenses which have 
been imposed and disregarded should be exacted immediately. But 
lest an unbridled license for defenses result in one of our fideles 
losing his right, we have decided that if anyone who has pledged 
himself by a legal right, perhaps by the authority of an expressed 
agreement as to his creditor, imposes a defense unjustly, or if de- 
fenses of this kind are imposed against our official when he is 
exacting our rights, or if indeed he against whom a defense has 
been imposed should give up his own right and submit to the 
already mentioned defense out of reverence for our highness, the 
one imposing defenses of this kind unjustly should undergo the 
penalty which a person obedient to the defense might suffer if 
he opposed it. But if, nevertheless, he against whom a defense has 
been imposed employs his own right by authority either of a 
law or an agreement, we order that neither should be punished: 
the one, because he has gained no advantage at all from a defense 
which was even so unjust; the other, because by opposing the 
defense by a legal right, he uses his own right rather than dis- 
regard it. 


TitLte XX (23) 
About rape and violence inflicted on nuns 
King Roger 
If anyone presumes to rape nuns or novices, even for the purpose 
of marriage, he should be punished by death. 
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Tirte XXI (24) 
About violence inflicted on prostitutes 
King William 
It is fitting that all persons subject to the scepter of our rule 
should be governed by the grace of our majesty. We favor the 
glory of peace by defending one from another, both men and 
women, from elders, from minors, and from equals and by not 
allowing force to be used at all.** 

Therefore, those miserable women who are marked as prosti- 
tutes by their quest for shame should rejoice in gratitude for our 
favor that no one may force them to satisfy his will if they are 
unwilling. Those acting against this general edict, after they have 
confessed and been convicted, should be punished by death. The 
order of consideration should require that if force has been used 
in places suitable for abode, the cry of the woman oppressed 
should attract attention as soon as possible after it has been emit- 
ted. But it will not appear that force was used if a delay of eight 
days has ensued, unless it is proved that she was detained against 
her will for that time. 


Titte XXII (25) 
About those who rape virgins and widows 
The Emperor Frederick 


We order that the capital punishment which the statutes of the 
divine Augustuses *° sanctioned against those who rape virgins, 
widows, wives, or even engaged girls and against their accomplices 
and supporters should be observed inviolably. Those customs, 
which obtained in some parts of the Kingdom of Sicily until the 
present, by which those who raped a woman escaped capital pun- 
ishment by marrying her or by arranging for another to marry 
her, should not be permitted at all. 

48. The Latin text is confusing at this point, as Huillard-Bréholles pointed out in 
Historia Diplomatica, IV, 23, n. b. I have tried to determine the sense of the 
passage from the context. 

49. The reference is to the Roman Caesars. CJC, 9, 13, 1. Pharr noted in Theo- 


dosian Code, 245, n. 11, that capital punishment could refer to loss of citizen- 
ship. 
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(26) 


The same Augustus 


The laws of our predecessors as kings of Sicily permitted the 
judgment by combat in complaints about violences inflicted on 
any women at all if the proclamation of these violences was 
proved within the period assigned by the same constitutions. But 
by our holy foresight, we order the removal not only of the judg- 
ment by combat but also of the penalty of forfeiture both in this 
case and in all other crimes except for treason and secret murder. 

For there is a very great risk for those accusers who can hardly 
or never prove their accusations by common proofs since crimes 
of this kind are hidden from the observations of men who are 
able to provide testimony of the truth. Therefore, when common 
proofs fail and when extraordinary proofs, like the judgment by 
combat and the law called paribilis,°° have been removed by our 
law, cases of this kind are left without remedy. Since we are un- 
willing to dismiss such great crimes unpunished for lack of proof, 
we have decreed that, if any persons have been accused of vio- 
lences of this kind by their own confessions as a result of a guilty 
conscience, or if they have been accused by witnesses who have 
found the accused in the very acts of sexual intercourse—which 
cannot happen very often—they should be convicted. Even if we 
were not consulted, they would be subject to capital punishment 
both by earlier constitutions and our own. But if the real truth 
of the matter cannot be proved, but it is only proved that a 
woman or another in her behalf has three times denounced some- 
one for tampering with her chastity by his actions or in some other 
way to keep him from repeating this illegal presumption of his, 
and if he is later found with the woman who is crying out and 
calling for the help of others with her screams, and if he is found 
in a struggle, or in flight, or even in or near the house of this 
woman, or if he holds the woman violently beneath him while 
he opens the guard of her virginity and corrupts her or attacks 


50. This term cannot be translated. The lex paribilis refers to the law permitting 
judicial ordeals. The term may come from the combat between pares or peers. 
In Const. II, XXXI, the author attempted a pun indicating that he believed 
that paribilis may derive from parere, to be visible. 


26 THE LIBER AUGUSTALIS 


her after she has been corrupted, while she is crying out, we 
order that his case should be remitted to the knowledge of our 
highness after a full discussion and the aforesaid and similar proofs 
so that from the opinion of our inspiration, which we shall re- 
ceive from the hand of God, the case may reach a just decision, 
But, in the meantime, the accused should be handed over to the 
custody of his pledges ** or to jail. 


Titte XXIII (27) 
If anyone should not help a woman suffering 
violence and crying out 
The same Augustus 


We desire that whoever hears a woman who is being attacked 
calling out should hasten to run to her assistance when he hears 
her. But if he does not go to her assistance, he should pay four 
augustales ** as a penalty to our treasury for such serious neglect. 
No one should be able to pretend about hearing the screams to 
escape the penalty if he was under the same roof and in the 
same place where the voice could be heard and if he is not proved 
to be deaf or crippled by a severe pain or otherwise ill, or if he 
is not proved to have been sleeping at the time of the screams. 


Titte XXIV (28) 
About the penalty for women who complain unjustly 
The same Augustus 


We curtail the very evil and abhorrent ground for an accusation, 
which has prevailed until now to the serious expense of our sub- 
jects, whereby women who had not suffered the violence or in- 
jury of rape made accusations about some persons untruthfully. 
And thus the accused, for fear of the accusation which would be 
brought or which was already brought, insofar as they were afraid 
of the contest of the law courts and the outcome of the affair, 


51. Laas lag were those who pledged that the accused would be present for 
the trial. 

52. “Gold coins, which are called augustales, are coined ... at the command of 
the Emperor.” Ryccardus de Sancto Germano, Chronicon, in Rerum Italicarum 
Scriptores, new ed. (Bologna: Zanichelli, n.d.), VII: 2, 176. Frederick issued 


the augustales in 1231 as part of his reform of the weights and measures of 
the kingdom. 
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chose unequal marriages. Sometimes, also, these women obtained 
blackmail from their victims for concealing the aforesaid accusa- 
tion. We desire and command that if any woman should in the 
future be convicted for such false testimony, she should know 
that she has been caught in a trap of death and that she has 
fallen into the pit that she was preparing for the downfall of 
another, if she had proved what she had given information about. 
If, at the time for punishment, she is found to be pregnant, we, 
persuaded by our kindness, desire to postpone the punishment un- 
til forty days after the delivery. After she has been delivered of 
the child, we order that it should be reared at our expense by our 
officials who are then in charge in those regions unless she has 
next of kin, relatives, or even in-laws whom she may persuade to 
rear the child with the affection of a relation. 


Tirte XXV (29) 
About violences committed concerning possession 
The same Augustus 


Choosing a middle road between the Lombard and the common 
law,”* we desire to correct by a legitimate penalty the violences of 
our subjects that lead to a disturbance of the desired peace. We 
order that if anyone deprives some possessor of real property by 
violence, the violent dispossessor or his universal heir ** should 
be fined one-half of the estimated value of the property against 
which the violence is proved to have been committed, after pos- 
session has been restored to the first party with all legitimate rev- 
enues. For we believe that it is ridiculous for someone to be 
condemned only to the penalty of six solidi*® when the violator 
cannot prove that the property was his own and thus is able to 
confuse the possessory process with the petitory process from 
which it is considered to be separate.°* We are also unwilling to 


53. In this instance, common law refers to Romano-Byzantine law. See Monti, 
Lo stato, pp. 233-84. CJC, 8, 4. 

54. [he universalis successor was the heir to the whole property. 

55. The solidus was in this period a silver coin modeled on Roman and Byzantine 
coinage. Although not often minted, it was widely used as a money of account. 

56. In Roman law, the petitory and possessory processes were very similar. The 
petitory involved a plaintiff who claimed a right over the thing at issue, while 
the possessory enabled a possessor to protect his control of property from 
others, even in some cases against the owner. 
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suffer with moderation that someone might be deprived com- 
pletely of the ownership of his property, or of the value of the 
property if he did not own it for a violence committed involvin 

some possession. The law of the Franks,°’ which established cer- 
tain penalties for violences, has also laid this question to rest. How- 
ever, we order that the person who seizes movable property should 
be condemned, according to the provision of the common law, to 
four times the value of the property. 


TittE XXVI (30) 
About the restitution of possession ® 
The same Augustus 


We believe that sufficient penalties for violences have been pro- 
vided to aid those suffering them by our constitutions and those 
of our predecessors. However, we desire by imperial providence to 
moderate a certain rigor of the law and to make up by a fitting 
and necessary supplement for the defect of this law, which aided 
a person deprived of possession with the remedy of restoring pos- 
session only against the one who deprived him of possession or 
his heirs, and which did not introduce any remedy for recovering 
possession against him to whom possession was transferred by the 
violence of that person or by his heirs. We decide that the person 
deprived will no longer lack provision but shall have the choice, 
according to his interest, to summon either the one who deprived 
him or his heirs, or the possessor if he transferred possession to 
another. The possessor has a case by the ejector, as is provided 
by the aforesaid law. Through whosever hands the possession has 
traveled, whether the person was knowing or ignorant, he who 
desires to recover a lost possession can recover it on the terms 


57. I am indebted to Hermann Dilcher for calling my attention to the fact that 
this is a reference to Lombard law. See the laws of King Luitprand under the 
year AD. 735 (Luitprand, 148). MGH. Legum, IV, 173. 

58. Romano-Byzantine law. CJC, D, 47, 2, 89 (88); D, 47, 8, 1. 

59. Possession must be distinguished from ownership. There are many titles to 
possession, including rental, lease, feudal tenures, Generally, a possessor was 
in a strong position even against the owner of a property. The laws in these 
7a attempted to prevent possession from becoming a form of owner- 
ship. 


60. LA, I, XXV. 
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granted by the present law for recovering that possession. For it 
often happened that he who lost a possession found himself ex- 
cluded from every remedy either insofar as he had no proofs of 
ownership or when the dispossessor was perhaps not solvent. 


Titte XXVII (31) 
About the penalty for concealed crimes 
The same Augustus 


We promulgate a general constitution for our fideles about the 
felling of trees and the burning of houses, and other crimes which 
are committed secretly at night. If the perpetrators cannot be 
found, or if, as so often happens, they are hidden by the inhab- 
itants of the area, the men of the same area in which the crimes 
are committed should be forced to make complete restitution of 
damages. We desire that both those to whom such crimes have 
occurred because of their service to us and others to whom they 
have occurred out of enmity or some other hatred should enjoy 
and delight in this restitution. We cannot at all allow Jews and 
Saracens to be defrauded of the power of our protection because 
a difference of religion renders them hateful and deprives them of 
all other help.® If the aforesaid nocturnal and clandestine criminals 
should be caught in the act of committing the crime or should 
be otherwise convicted legally, they should be punished by death. 


Titte XXVIII (32) 
About secret murders and injuries whose 
authors cannot be found 
The same Augustus 


If we have deservedly aided by the remedies of our imperial 
providence those suffering clandestine losses, whose perpetrators 
cannot be found through clear proofs, by providing that an en- 
quiry for those unpunished should be made everywhere by the 


local possessors in whose lands crimes of this sort have been com- 


61. Without such a specific injunction, Jews and Saracens would have had no 
legal redress through the royal courts against those who committed concealed 
crimes on their property. 
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mitted, we would consider it far more unworthy to desert with- 
out our providence those whose fathers, sons, kinsmen, or in-laws 
may be slain somewhere in secret murders when the perpetrators 
of such a horrible crime cannot be discovered by any investigation, 
no matter how careful. Therefore, we ordain by the present most 
beneficial constitution that if it should happen that in the future 
crimes of this kind should be perpetrated in anyone’s territories, 
which may God forbid, and if the perpetrator of these crimes 
does not appear and no such criminal is betrayed by those who 
were related to the dead man or by anyone, we preserve in this 
case the statutes of our divine constitution promulgated concern- 
ing secret and hidden murders. We then desire an investigation 
to be carried out by which anything certain may be proved. We 
believe that these proceedings should be in accordance with the 
proofs of an inquisition. But if any persons guilty of that homicide 
should become known to someone from the inquisition itself, even 
if he is not able to prove the crime against them completely, we 
decide that torture may be employed against these guilty and vile 
persons. If nothing is established by all these methods, because 
those on whom the tortures were inflicted, undaunted by the 
power of the torture, may perhaps be unwilling to confess, or 
if, frightened beyond measure, they confess out of weakness, as 
we know often happens, they will not persist in their confession 
when they are released from torture and they are, moreover, not 
afraid when it is repeated. If this is the situation, we command that 
the possessors of that place, in which a crime of this kind is 
deigned to have been committed, should be punished by a fine 

of a hundred augustales if the one killed was a Christian. If he 

was a Jew or a Saracen, against whom we believe that the perse- 

cution of the Christians is too great at present, we decree that the 

inhabitants of the aforesaid place should be fined fifty augustales 

to be paid to our treasury. We command that the proceedings of 

the inquisition and of the investigation and also the tortures, which 

should be a last resort, should be preserved for other secret and 

nocturnal losses. But if it happens that the same community hides 

those who commit these kinds of crimes and is not willing to reveal 

them to our officials at the inquest, we reserve the imposition of the 


penalty on that community to our judgment according to the na- 
ture of the places and of the crime committed. 
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TirLte XXIX (33) 
About those who steal anything from shipwrecks 
or from fires 
The same Augustus 


We order that the robberies of those who attempt against the will 
of the owners to seize anything from the property of those who 
suffer shipwreck, fire, or sudden disaster should be punished with 
the greater severity since these crimes are carried out free from 
risk because the owners are made careless about guarding their 
property by being involved in personal dangers. Also, they do 
not expect to suffer damage from those whom they think have 
hastened to their desired assistance and necessary aid. Therefore, 
we order that men who have been apprehended in robberies of 
this kind or who have willingly confessed should be punished by 
death. We also command that the property stolen should be re- 
stored fourfold to its owners from the robbers’ goods, which are 
inherited by their legitimate heirs. We also order a provision to 
be added to this very beneficial law that all who have the ability 
to assist such persons at a time of so great a need should hasten as 
soon as possible without any delay or excuse to bring those things 
which they see by the circumstances are needed. Moreover, if 
those who neglect to do so cannot furnish a proved legitimate 
excuse, we order that they should be fined one augustalis. 


Titte XXX (34) 
About injuries inflicted on curtals 
The same Augustus 


In order to encourage a fitting participation in our honor and 
burden, we have established that if violences and injuries are in- 
flicted by anyone on the property or families of those who are 


62. In Roman law, the penalty for pillaging a shipwreck was the same as for 
seizing movable goods (see note 58 above), i.e., four times the value of the 
goods stolen. The death penalty was also sanctioned under the lex Cornelia de 
Sicariis (CJC, D, 47, 9, 3, 8 and D, 48, 8, 3, 4) and the lex Julia de Vi publica 
(CJC, D, 48, 6, 3, 3-5). Spoliation of wrecks was a serious offense which some- 
times involved the intentional wrecking of a ship for its salvage either by mem- 
bers of the crew or by those ashore, who Taeed it onto rocks or shoals. 
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at that time serving by our command in the army within or oyt. 
side the kingdom, or are serving with us or with our officials jp 
our court, we order that the person committing them should pay 
a penalty double that which our sacred constitutions or the com. 
mon laws introduced for defenses, violences, injuries, and other 


crimes. 


TitLtE XXXI (35) 
About the observance of justice 
The same Augustus 


It was not without great forethought and well-considered plan- 
ning that the Quirites conferred the jus et imperium for establish- 
ing law on the Roman Princeps by the lex regia. Thereby the 
source of justice might proceed from the same person from whom 
their defense proceeded, who was the ruler of the people by the 
power committed to him by the dignity of Caesarean fortune, 
Therefore, it can be known to have been provided not only use- 
fully but from necessity that when the sources of justice and of 
protection are both united in the same person, enforcement will 
not exist apart from justice, and justice will not exist without en- 
forcement. Therefore, it is proper that Caesar should be the father 
and the son,™ the lord and the minister © of justice: father and 
lord in dispensing justice and, when it has been dispensed, in main- 
taining it; thus, he should also be the son in reverencing justice and 
the minister in administering it in its abundance. Therefore, ad- 
vised by the counsel of this plan, we, who have received the scep- 
ter of the empire and the rule of the Kingdom of Sicily, among 
other kingdoms, from the hand of the Lord, announce to all our 
fideles of the aforesaid kingdom what has been proposed by the 


63. Quirites were Roman citizens. Jus embraced the whole of the law; imperium 
referred to sovereignty, the right to rule. The Jex regia is found in CJC, Inst., 
1, 2, 6. “But also what has pleased the prince has the force of law, since by the 
lex regia... the people granted him the whole imperium and power.” See 
also CJC, D, 1, 4, 1 and CJC, 1, 17, 1, 7. 

64. Kantorowicz has examined the rhetoric of this law in detail in King’s Two 
Bodies, pp. 97-107. 

65. Ibid., 101-102. Franz Blatt, “Ministerium-Mysterium,” Archivum Latinitatis 
Medi Aevi, IV (1928), 80-81. Kantorowicz has pressed too far his effort to 
show a relationship between these two terms. 
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judgment of our will. It is our concern to administer justice among 
them with ready zeal for each and all without any favoritism, so 
that they can find its abundance everywhere in profusion through 
the officials to whom we have committed its administration. We 
desire that the duties of these officials should be distinct, putting 
some in charge of civil complaints and some in charge of criminal 
accusations. 


Titte XXXII (36) 
About respect for justice © 
The same Augustus 


Respect for justice requires silence. Therefore, we resist the in- 
solences of those who often disturb the proceedings of trials by 
their tumultuous cries. We order that in the future litigants and 
any others present at trials should observe the peace of justice 
with reverence for the magistrate who is declaring the laws. They 
should not dare to assert their rights or to ask for something be- 
fore they obtain permission from the one in charge of the trial. 
We desire that the parties should plead so modestly for themselves 
or in behalf of others that even if a co-advocate or the principal 
party remembers some point of law or fact while the advocate is 
speaking, he should take pains to whisper what he is asserting in 
his ear, unless perhaps the need for immediate protest or the fact 
that someone desires immediately to correct an error of the ad- 
vocate causes the interruption, since he is afraid that he will 
prejudice his case by silence. But if anyone has been warned three 
times over a period of time by the bailiff or the judge and he will 
not be silent, or if someone is generally obnoxious to the judge 
and to the law court after he has been forbidden for a first, second, 
and third time without any interval, and if he is unwilling to be 
silent, he should pay one augustalis to our court if he is a peasant. 
If he is a townsman, he should pay two. If he is a knight, four; 
a baron, eight; a count, sixteen. All our officials should know that 
if they dismiss this penalty out of favor for someone, we will, 
without doubt, exact it in full from their own goods, 

66. “De cultu justitie.” Isaiah 32:17. CJC, D, 1, 1, 1. See Introduction, notes 18, 19, 


20. The word justitia, as used here, refers not so much to abstract justice as 
to the administration of the law. 
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Titte XXXVI (38) 
About the officials of the state 
King Roger 
Officials of the state or judges who have embezzled public monies 
during the term of their administration are guilty of the crime 
of embezzlement and should be punished by death, unless they 
are granted royal clemency. 


(37) 
The same king 


Any official who has allowed public goods to be lost or diminished 
by his own negligence should be considered guilty in his own 
person and property at the discretion of the royal clemency. 


Tite LXI (39) 
[About the duties of the masters of the finance 
bureau and the quaestores] * 
King William 

By the tenor of our present constitution, the masters of the royal 
finance bureau ® and the masters of the quaestores, whose offices 
we have made distinct from others, should concern themselves 
with those matters which we have ordered to be attended to by 
them or by others to whom they particularly assign them. They 
should be concerned first when treasure and concealed money, 
whose owners cannot be found by clear proofs, have been found. 
They should also be concerned about those who owe our court 
from shipwrecks, when the ownership of some property from the 
shipwreck is in question or there are no surviving legitimate heurs. 
In addition, if any cleric or layman who possesses hereditary 
property from the land of our domain dies without heir and has 
not left a legitimate son or daughter or some ancestor or descen- 
47. This title is Jacking in the Latin editions and is supplied from the Greek. 

(. Dobane de secretis ... magistri. The Norman Dohana or Diwan derived 


ee from an Arab institution, David C. Douglas, The Norman Achieve- 
memt (Berkeley: University of California Press, 1969), p. 186, n. 2, and p. 189. 
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dant or any collateral relative who can legally inherit from a per- 
son intestate, and if he has not made a will, the property should 
be sold publicly at auction with all the solemnity of law (since - 
his inheritance was free and owed no service to the court), and a 
third of the price for which it was sold should be spent for the 
poor on behalf of the soul of the deceased. The remainder should 
be reserved for our court through the office of the aforementioned 
master of the finance bureau and the quaestor, unless perhaps they 
should see that it would be profitable for us to keep this hereditary 
property in the possession of our fisc after the estimated value of 
one-third has been paid out on behalf of the soul of the deceased. 


Tirtes XXXVII ann LXI (40) 
About the office of master chamberlains and bailiffs 
The same king 


We desire justiciars, chamberlains, castellans, and bailiffs to be 
watchful and faithful to impart counsel and to aid the masters of 
the finance bureau, the quaestores, or other officials, when it 
should be required for the advantage of our court. 


Titte LXV (41) 
About the office of bailiffs 
The same king 


Local bailiffs, who receive their bailiwick from the master cham- 
berlains and from our court either in farm or in lease,” should 
know that civil cases, 7.e., all real and personal cases which are con- 
cerned in the least way with fiefs and feudal properties, belong to 
their jurisdiction. They ought to grant their hearing for the small- 
est matters, even thefts and others, for which the guilty party 
would not incur the death penalty or mutilation. 


69. L.e., a person who has not left a valid will. 

70. Bailiffs were in charge of minor civil cases and certain administrative duties 
both on the royal domains and on the domains of the nobility. Master cham- 
berlains were officials of the great court charged with civil jurisdiction. 

71. In credentiam vel in extalium. To farm an office was to permit the office- 
holder to pay a lump sum as rent in return for the office. The leasing of an 
office was similar. 
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Titte LXVI (42) 
A thief caught with stolen property should be 
handed over to the justiciar 
The same king 


If a bailiff captures a thief, he should never allow him to escape, 
But if, indeed, the thief is a stranger, he should hand him over 
to the justiciars with all his property as well as the property he 
has stolen. Moreover, if he is a townsman or a serf, he should be 
handed over in the same way to our justiciars with what was 
stolen. Further, the movable property of the thief should be sold 
by the bailiffs of the same locality for the rights of the fisc, 


Titte LIX (43) 
How oaths should not be remitted by bailiffs 
The same king 


A frequent report of our fideles to our excellency has informed us 
that some of our bailiffs are extending the office of their bailiwick 
even to the point that bailiffs are sometimes remitting oaths which 
are executed in accordance with the nature of the cases on the 
opinion of the judges, as a favor and more often for money re- 
ceived. We consider this evil and forbid it for the future. We 
establish the penalty of one pound of gold against the bailiff who 
acts contrary. 


Tirte LXVII (44) 
About the lending and commending™ of money 
The same king 


The prudence of the royal majesty demands that we utterly de- 
stroy the useless customs of the subjects of our kingdom. There- 
fore, by this promulgated law we order that all subject to our 
jurisdiction in any way, who, after they have been lent money 


72. The commenda was a commercial contract in which one partner invested 
money and the other labor. Profits were then divided, with the larger share 
going to the investor or sedentary partner. 
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or after money or some other property has been deposited or com- 
mended with them, should try to keep it beyond the fixed and 
legitimate period against the will of those to whom the property 
belongs should be fined one-third of the property involved in the 
case if the creditor or depositor or commender is not injured, and 
the same amount should be taken for the compensation of our 
bailiwick. We declare to our fideles by the promulgation of the 
present civil law that it should be known that, if the debtor has 
not turned to cunning arguments and has not desired to defraud 
his creditor of the credit or debt, we order that the debtor should 
not be burdened by any other exaction. However, if the debtor 
should deny the truth and should desire to get around the plain- 
tiff by his cleverness, he should be convicted in all those things 
for which he condemned his adversary and should pay an entire 
third to our court. 


Titre LXVIII (47) 
How clerics should be summoned on behalf of possessions 
which they do not hold from the Church 
The same king 


If any cleric is summoned concerning hereditary property or some 
holding which he does not hold from the Church but from us 
or from someone else by inheritance or in some other way, we 
desire that he should answer for this in the court of the one in 
whose land he holds the possession or holding. He should do what 
is right. But his person should not be seized and jailed thereafter. 


TitLte LX (45) 
About the office of master chamberlain and chamberlain 
The Emperor Frederick 


A dangerous confusion of offices often confounds private rights 
which yearn for justice. Of course, since a distinct provision of 
our predecessors has been diligently zealous to distinguish between 
the offices of public persons, we, by following up their provision 
with a suitable action, decree that master chamberlains and cham- 
berlains who receive office in farm or for the excise taxes should 
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be allowed to take cognizance for their jurisdiction only of ciyjj 
cases, except for feudal cases, at the request of the bailiffs or in 
their absence and should be allowed to terminate them in a reasop- 
able manner. We desire them to hear and to terminate by a judg. 
ment cases which often arise between bailiffs and the collectors 
of the excise taxes subject to their jurisdiction. We also desire 
them to receive appeals from the sentences of judges who had 
cognizance according to judicial procedure. These appeals, as js 
the custom, are presented for their hearing in civil cases, in the 
presence of the bailiffs. After they have received them, they should 
proceed to the confirmation or cancellation of these sentences, 
just as they see the law. We also desire that appeals from them 
should be brought to us and not to the justiciar as formerly. 


Titte LXII (46) 
How an oath should be sworn by bailiffs and chamberlains 
The same Augustus 


We especially expect from our officials in the law courts the 
correctness which we ourselves pursue. In order that we may col- 
lect the stings of our indignation in punishment of those who act 
contrary to the judgment of divine vengeance, we order by the 
present law that before our chamberlains and bailiffs receive their 
bailiwicks for the excise taxes or in farm, they should take public 
corporeal oaths, bodily touching the Holy Gospels, that they will 
have care to administer justice with ready zeal, correctly, without 
fraud, favor, or hate, and without yielding to beseeching, bribe, 
or fear, to all who bring complaints without favoritism. Also, they 
should take oaths that they will judge according to our constitu- 
tions and, in their defect, according to approved customs, and 
finally according to the common laws, Lombard and Roman,” as 
the kind of litigants will require. They will preserve unharmed 
the domains and rights of our court, and they will not neglect 
them. They will not transfer them to others by any title of aliena- 
tion or lease, and they will not occupy them for themselves or per- 
mit them to be occupied, but they will inform our court what has 


73- For a discussion of the problem of the common law with respect to this 
constitution, see G. M. Monti, Lo stato, pp. 275-84. 
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been occupied and held by others. We also desire it to be ex- 
pressly inserted in the oath of bailiffs that they should demand the 
penalties or fines contained in our constitutions from those who 
incur them without deferring at all to honor or to favor and with- 
out diminution accordingly as the cases are known to belong to 
their office or cognizance. They should receive the amounts 
required. They should take no more from the parties than the 
amount written within these constitutions save for the tax for 
the signatures on the sentences, unless it is provided by our con- 
stitutions. They should make the collectors of the excise swear to 
the aforesaid matters: that they will demand nothing beyond the 
old custom and the new statutes, save what the constitutions of 
the kingdom and our own constitution allow them. 


Titte LXX (48) 
About the number of bailiffs for places 
The same Augustus 


It often happens that a multitude of officials who cannot easily 
meet causes an impediment to litigants in their transactions. We 
have therefore decided that only three bailiffs, and no more, may 
be established in any district. We also order that they should be 
men from the domain and men belonging to the domain. 


Tittet LXXI 
Clerics or judges may not be bailiffs; about the 
penalty for those acting contrary 
The same Augustus 


Clerics, whom the clerical order itself excludes from state business, 
should never be admitted to the administrations of bailiffs or to 
their offices. We also extend this to judges. We remove them from 
bailiwicks and from public and private associations of bailiffs. If 
they violate this, we condemn them to the confiscation of all their 
goods. We also order that all bailiwicks throughout the kingdom 
should begin on September 1, whether they are established at lease 
or in farm. 
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Titte LXXII (49) 
On what cases may the thirtieth be sought? 
The same Augustus 


We supply with a necessary supplement the defect of the const}. 
tutions of our predecessors,"* which established that bailiffs should 
receive a third of the property only in certain civil and persona] 
cases,” namely, commendation, loan, and deposit. These constitu- 
tions did not sanction any amount from other cases. But this prac. 
tice gave bailiffs an immoderate opportunity for doing evil. There- 
fore, we have decreed that bailiffs may exact only a thirtieth of 
the amount or value of the property involved in the suit from 
other cases involving both movable and immovable property and 
any other kind of property, which does not fall under one 
of the aforesaid contracts, but which is sought by any per- 
sonal or real action. The bailiffs may receive this from the person 
condemned at the time the case is decided by sentence, just as the 
novel constitution of our authority permitted for judges. But if 
the case is settled by the remedy of an agreement, they should 
then receive the aforementioned thirtieth from both of the lit- 
gants. But a bailiff who acts contrary to the aforesaid or some 
part of the aforesaid matters, which are contained in our own and 
the assizes of the kings, should know that he will have to pay 
two pounds of the purest gold to our treasury in addition to the 
punishment for perjury contained in the articles of his oath, which 

a divine sentence condemns. 

By the ordinance of our present constitution, we do not desire 
to change anything concerning the counts of the palace of Naples 
and the strateci*® of Salerno and Messina, to whom cognizance 
even of criminal cases is deigned to have been granted by special 
and ancient prerogative as well as the observance of our kingdom. 
74. LA, I, LXVII. 

75. In Roman law, the law of persons consisted of those portions of the law 
which dealt with liberty and slavery, citizenship, family, marriage, guardian- 
ship and curatorship. ; 

76, Comespalatii were officials of Lombard origin. The Norman strateci were 0 
charge of the Greek population and may have had other functions, F. Chal- 


andon, Histoire de la domination normande en Italie et en Sicile, 2 vols. (Patis: 
Picard, 1907), II, 662-63. 
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Tite XCI (50) 
About the office of castellans and sergeants 
King William 
Castellans and sergeants should not receive anything at all from 
those who have been freed at anytime on the same day as they 
were imprisoned. But if the person who has been imprisoned re- 


mains in the same jail for a night, we desire that they should ask 
for no more than half a tari from the prisoner for his freedom. 


(51) 
About the same subject 
The Emperor Frederick 


If any castellans or sergeants receive more than they have been 
allowed by the constitution from a person who has been impris- 
oned, they should pay ninefold what they took unjustly to our 
fisc. The amount that has been so unjustly received from the 
aforesaid persons must be returned in full to them. 


(52) 


The same Augustus 


We order that guards, by whose negligence captives have escaped 
from custody, should, after all their goods have been confiscated, 
be tormented by the squalor of the prison for a whole year. When 
they have been imprisoned, those who committed negligence in 
guarding others who were imprisoned should not escape prison. 
Moreover, those who permit prisoners to escape by fraud should 
be punished by death in accordance with the ancient laws.” 


77. A tari was a unit of weight, used especially in the Kingdom of Sicily for 


money. 
78. CJC, 9, 4, 4. 
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TirLte XCII (53) 
About sergeants who go outside the castrum without 
permission of the castellan 
The same Augustus 


We believe that blame is merited when someone involves himself 
in business that does not concern his office at all. Therefore, by 
the present constitution we decree and inviolably forbid masters of 
castra, castellans, and their sergeants to dare to interfere in any 
way openly or in secret outside the enclosures of their castra in 
any business of the district in which that castrum is located with- 
out the special command of our knowledge. But if anyone acts 
to the contrary in the aforesaid matters, he should be removed 
from office and fined by a penalty of fifty augustales to be paid 
to our fisc. Moreover, we especially forbid sergeants to go outside 
of the castrum without the permission of the castellan. And if they 
do go outside the castrum for some reason, no more than four 
should have the right to go together. We also desire that sergeants 
who rashly act contrary to the aforesaid should be punished by 
the penalty of four augustales, or, if they do not have any money, 
we order that they should be sentenced to the public works for 
six months. 


The same Augustus 


We desire that the civil excesses of castellans during their castellan- 
ship should be heard and judged by the master chamberlains; their 
criminal excesses should be heard and judged by the justiciars of 
the provinces. 


Titte XLIV (54) 
About the office of the justiciarate™ 
The same Augustus 


Right and justice have conferred the name and the rule of the 
office of justiciar on those who should be more just and solicitous 


79. The justiciarate was established early in the twelfth century, probably by 
King Roger II. Although it draws its name from a Norman office, the Italian 
institution had a greater importance in the administration of the kingdom. 
Chalandon, Histoire, I, 676-84. 
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for them to the extent that they are more closely related to them 
in name.®° This is why capital crimes especially are reserved to 
their judgments and why their office ought to be without charge. 
It is not lawful for anyone to gain it by bribery. Therefore, these 
matters, which are contained in the assizes of our predecessors, 
belong, as we openly declare, to their cognizance: robberies, grand 
theft, destruction of houses, intentional insults, arson, the cutting 
down of fruit-bearing trees and vines, attacks on women, duels, 
crimes of treason, sharp weapons, defenses imposed and disre- 
garded by others or on behalf of others by the same persons, and 
generally all crimes for which the person convicted might suffer 
the penalty of death or mutilation. Moreover, we reserve to our- 
selves grand theft beyond twenty augustales, even if there is a 
civil action concerning the theft itself. However, we preserve the 
rule that a criminal charge for corporal punishment can be brought 
before the justiciar even concerning a lesser amount. They should 
know that the jurisdiction of civil cases also belongs to their court 
in defect of the chamberlains and bailiffs. It seems then that there 
is a defect of the chamberlains and bailiffs when the cases have 
been committed to them by a superior and they do not satisfy 
those making the complaints in their business for two months from 
the day that the proclamation was made to them as they are re- 
quired, and should do, unless the need for a desired instruction 
demands more time. The same procedure should be observed for 
all matters involving lords when they refuse to do the fullness of 
justice to their men within the aforesaid period at the request of 
their superior or at our command. They also have jurisdiction over 
fiefs and feudal properties, save questions concerning castra and 
baronies and the great fiefs that are written down in the registers ** 
of our finance bureau. All of these we reserve individually to the 
jurisdiction of our court. 


80, The Latin for Jaw and justice as used here is jus et justitia. Hence the relation- 
ship of the name justiciar to these terms. 
81. Quaterniones were fiscal registers of Norman origin. 
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Titte XLV (55) 
Where a cleric ought to be summoned for crimes 
King William 

We desire and order that if any cleric of our entire kingdom 
should be charged for something done openly for which a person 
ought to be tried and condemned, he should be judged not by 
us or by our court, but by the Church and in the court of the 
Church,® for that which pertains to his person. Also, he should 
be condemned according to the canons and the ecclesiastical law, 
unless someone has charged him with treason or another major 
crime of this kind that belongs in our court. But if this occurs, 
we desire and order that what belongs in our court should be 
judged in our court. 


Titte XLVI (56) 
About the taking of the oath by the master gusticiar 
and the justiciars 
The Emperor Frederick 


We especially and expressly desire that this article should be con- 
tained among the others which are contained in the oath sworn 
by the master justiciar or the justiciars when they undertake their 
administration: that, with God and justice before their eyes, they 
will do justice without fraud to every plaintiff and will have care 
to expedite litigants as quickly as possible. 


Titte XL, Part II (57) 
The same Augustus 


We desire that the master justiciar of our great court, who has 
been placed as a mirror of justice in the law courts under our 


82. The ecclesiastical courts of the Roman Catholic Church in the Middle Ages 
had jurisdiction not only in cases involving clerics, but also in those concerning 
the sacraments, wills, widows, orphans, and others who needed protection. 
This law shows to some extent the practical distinctions that had to be made 
between ecclesiastical and royal justice. Frequently, such distinctions led to 
conflict between Church and state. 
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cognizance, should be put in charge of the other justiciars no less 
by the name of master than by his example. The other lower of- 
ficials should look for in him what they should observe in them- 
selves. Moreover, certain matters have been attached so especially 
to his court that no one else should presume to take jurisdiction 
save by a special accusation under our name. These are the matters 
which concern counties, baronies, cities, castra, and the great fiefs, 
which are found listed in the registers of our finance office of the 
barons. The master justiciar should examine and decide also the 
complaints of curials, either as plaintiffs or defendants, who can- 
not of their own will depart from our court or that of those 
established by us, and those who assist us or who assist our of- 
ficials not for their own services but for ours when they have 
perhaps been appointed to some office by them. They should also 
rejoice in the special prerogative that they can summon their ad- 
versaries to that court in both civil and criminal cases. As long as 
the master justiciar is residing with us, he should receive the ap- 
peals and consultations referred to the hearing of our highness 
from lower judges or even those delegated by us to be heard and 


terminated by a just decision. 


Titte XLI 
About the same master justiciar 
The same Augustus 


We reserve the special honor due to our court. Therefore, we de- 
cree that when the master justiciar mentioned above has entered 
some city or district for the purpose of holding our court together 
with our judges, the regional justiciar, who is located there, 
should be silent. For the arrival of the greater light should en- 
lighten the lesser light, which has been hidden. 
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Tirte XLVII (58) 
How the security of counts, barons, and knights 
should be preserved from damage ® 
The same Augustus 


So that due honor may be completely preserved for each and 
every noble of our kingdom, for the counts, barons, and other 
knightly men, we reserve their judgments to their peers. Whether 
they are charged in a criminal matter or summoned in a civil 
matter, they should not receive final and preliminary sentences, 
which might also be able to prejudice the principal business, save 
through counts, barons, and those who hold fiefs in chief from 
us alone and who do not hold from other counts and barons. These 
sentences should be handed down with the judgment of honest 
men and the counsel of the other nobles, and they should some- 
times also be decided at their initiative by the judges of our court. 
Even if all of them are not present on some occasion for the exam- 
ination of the entire business, the justiciars and the judges should 
nevertheless explain thoroughly the case which has been heard and 
fully discussed to the nobles who will have to hand down the 
sentence. In this way, the aforesaid counts and barons should 
have care to terminate the case satisfactorily according to God 
and justice consistent with our sacred constitutions. In defect of 
these, they should terminate the case according to the approved 
customs of the kingdom, and then according to the common laws, 
which are not in opposition to the constitutions of our predeces- 
sors and our own. Finally, if a doubt about the case should re- 
quire it, they should terminate it after having received the response 
of our highness. If there is an appeal from their sentences to the 
hearing of higher judges or our highness, the ordinary judge of 
appeal or the one delegated by us, who should also be a count 
or baron, should have care to decide the case by confirming or 
canceling the sentence, with the counsel of other counts and bar- 
ons and of judges and honest men. They should defer cases of 
appeal to our honor and justice. We desire that this rule should 
be inviolate not only in the courts within our cognizance but in 


83. The purpose of this law was to ensure to the nobility trial by their peers while 
asserting the jurisdiction of the royal courts. 
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all others, too, either by right of delegation or by ordinary right. 
In order to banish all doubt for the aforesaid judges, we desire 
that counts and barons and men of similar ranks, who will be 
able to influence the sentences of another either in our great court 
or elsewhere, should swear corporeal oaths that they will have 
care to form their sentences from the pure heart of conscience, 
that they will confer nothing for favor or grace, and they will 
decide the sentences in accordance with the most sacred laws of 
our predecessors as kings of Sicily and those of our name, and 
then in accordance with the common laws obtaining in our king- 
dom, and finally, in accord with the counsel of our conscience. 
But any sentence, which counts and barons and men of similar 
rank have made before, which is contrary to the aforementioned 
form of the present law, should remain in force. 


Titte LVIII * 
A justiciar cannot appoint another in his own place 
King William 
The offices which are conferred on a person in a personal way 
cannot be transferred from the persons on whom they have been 
conferred. We correct the license of the aforesaid illegal presump- 
tion whereby the master justiciar and the justiciars in the past 
appointed vicars in their places. For since an individual case, which 
may be criminal, cannot be regularly committed by someone to 
another, so much the less can all such cases be delegated. But 
whoever acts contrary to the aforesaid, both the one making the 
appointment and the one appointed, should know that they will 
be subject to a capital sentence. 


Titte XLVIII (59) 
Prohibition of the appointment of our officials 
The Emperor Frederick 


We mitigate by imperial clemency the harsh and rigorous penalty, 
by no means consistent with the crime, which was contained in 


84. This constitution, which Huillard-Bréholles placed after the last book of the 
Liber Augustalis, has been put here so that the reader can follow better the 
meaning of the constitution of Frederick II that follows. Huillard-Bréholles, 
Historia Diplomatica, IV, 178. However, this law was only incorporated into 
the Liber Augustalis after 1231. 
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the constitution of our predecessor of divine memory, King Wil. 
liam, whereby those who appointed someone to the office of Vicar 
and justiciar and also the one he appointed were both condemneq 
to death without the assent and license of the royal power, Bur 
we decree that the above-mentioned persons should be removed 
from the office they have so illegally usurped and all of their 
goods should be confiscated. 


Titte XLIX (60) 
No prelate, count, or baron should exercise the office 
of justiciar *® 
The same Augustus 


We desire that those matters which are known to belong to the 
special honor and the undiluted sovereignty of our highness should 
not be usurped by the illegal presumption of anyone. Therefore, 
by this edict of our pious majesty, which should be forever valid, 
we firmly forbid prelates of churches, counts, barons, and knights 
to dare to exercise the office of justiciar in their own lands or to 
entrust it to anyone to be exercised. Rather, they should give 
heed to the master justiciar and the justiciars established by our 
excellency. We punish by the confiscation of their land those who 
act contrary to the present constitution of our highness, both 
those who appoint another and the persons appointed. 


Titte L 
By what penalty should communes that create 
podestas and other officials be held? 
The same Augustus 


Since sufficiently numerous officials have been established by our 


highness for each person to be able to find justice in both civil 
and criminal cases: 


(61) 
we abolish the illegal usurpation that has prevailed in certain parts 
of our kingdom and command that from now on they should 


85. l.e., they may not exercise this office in their own lands. 
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not create podestas,** consuls,*’ or rectors ** in any districts. Also, 
no one should usurp any office or jurisdiction for himself by au- 
thority of some custom or by election of the people. We desire 
that everywhere through the kingdom there should be only those 
officials established by our majesty or by our command: master 
justiciars, justiciars, chamberlains, bailiffs, and judges. They should 
administer both our rights and those of our fideles. But if an 

commune establishes such officials in the future, it should suffer 
perpetual desolation, and all the men of that city should be held 
as perpetual forced laborers. But we order that anyone who has 


received any of the aforesaid offices should be punished by death. 


TirLte LXXIX (62) 
About judges and notaries and about their number 
The same Augustus 


We desire that no more than three judges and six notaries should 
be appointed in the districts of our domain, with the exception of 
the cities of Naples, Salerno, and Capua, for which we desire five 
judges and eight notaries *° to be appointed. In these cities almost 
all contracts are drawn up before judges and notaries. We order 
that they should not be appointed, as in the past, by the master 
justiciars and the chamberlains but only by us, save that the master 
chamberlain can appoint the judge of notary of acts, as has been 
prescribed. We decree that all of these should be promoted with 
such precautions that no judge or public notary should be ap- 
pointed unless he is from the domain and a man of the domain. 
He should not be subject to any service or slavery. He should 
not be held by any other person, ecclesiastical or secular, but only 
directly by us. Moreover, the aforementioned judges and notaries 
should approach our presence or that of our vicar, who will have 
complete charge of the kingdom in our absence, with testimonial 
86. This law embodies the opposition of the crown to communal independence 
of the type that had developed in northern Italy during the eleventh and 
twelfth centuries. The podesta, who had once been an imperial official, stood 
in the early thirteenth century as the leader of the independent commune. 
87. Consules were members of the governing council of the commune. 
88. Rectores were governors. 


89. Notaries registered and witnessed contracts and other private agreements, 
thereby providing a legal record of these acts. 
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letters from the men of the district in which they are to by 
appointed. These letters should contain testimony of the trug. 
worthiness and the moral character of the judges or notaries to 
be appointed, as well as how well instructed they are in the cys. 
toms of that district. However, we reserve the examination of 
their writing and also of the written law to the consideration of 
our court. 


Titte LXXX (63) 
How documents should be drawn up 
The same Augustus 


By this clear constitution, we invalidate the custom which we have 
heard is in force in certain parts of our kingdom, and we abolish 
completely the style of writing which was preserved until the 
present in the city of Naples, the Duchy of Amalfi, and Sorrento, 
and the areas belonging to them.® Therefore, we decree that pub- 
lic documents and bonds of any kind ought to be written in com- 
mon and legible letters ®* by the notaries appointed by us. We 
also desire and decree that the aforementioned public documents 
should be written in the future only on parchment.” For, since it 
should be hoped that their trustworthiness will last for many 
years in the future, we consider that it is right that they should 
not succumb to the danger of destruction from old age. No proof 
at all should be taken in court or outside of court from documents 
written on papyrus paper ** or in some other manner, as has been 
said, unless they are receipts for debts or the payment of debts. 
But those written in the past will continue in force. Moreover, 
those which are drawn up on the aforementioned cotton paper ™ 
and written in the aforesaid places, Naples, Amalfi, and Sorrento, 
should be drawn up again in common and legible writing within 
two years from the day of the promulgation of this law. 


90. The reference is to the Beneventan Script. E. A. Lowe, The Beneventan 
Script (Oxford: Oxford University Press, 1914), p. 45. 

91. 1.e., the minuscule, derived from the Carolingian simplified writing style. 

92. The concern here is to ensure that the documents will not deteriorate. Parch- 
ment is made from sheepskin. 

93. Probably the papyrus referred to here was of Sicilian origin. 

94. Charta Loaniiesae 
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Titte LXXXI (64) 
How judges should be advanced by the imperial highness 
The same Augustus 


Since a new law under our name has established that judges who 
examine cases ought to be advanced by our highness, we forbid 
for the future the selection of associates and arbitrators,® who 
have been chosen until now to decide cases in the aforementioned 
districts, Naples, Amalfi, and Sorrento, and their environs, by the 
agreements of private persons. These persons had no authority 
other than that which was conferred on them by those who se- 
lected them. However, we desire all cases to be examined and 
terminated only by judges appointed by us and in the presence 
of their bailiffs and the counts of the palace.°® The appeals from 
their sentences should not be assigned to partners or associates, 
as has been said, but to our highness or to our officials, the cham- 
berlains, justiciars, and the master justiciars, just as in the rest 
of the kingdom. But arbitration concerning matters which can 
legally be compromised by arbitration must not be denied on this 
account. 


Titte LXXXII (65) 
About the trustworthiness and authority of documents and 
the number of witnesses who ought to sign documents 
The same Augustus 


To increase the force and solemnity of documents so that in the 
future no doubt may arise at all about their trustworthiness, we 
establish that if the amount that is shown in the contract is less 
than one pound of gold in movable or immovable or any other 
kind of property or cases, two witnesses of good and proved rep- 
utation in addition to the judge and notary should sign the docu- 
ment. But if the amount exceeds a pound of gold, three witnesses 
of proved trustworthiness, also in addition to the judge and no- 
tary, as has been said, should sign the same document. They 


95. Adjuncti et admezatores. 
96. See note 76 above. 
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should all be elders and, as we have said, without exception literate 
in the places where literate men can be found. Otherwise, aq. 
ditional men may also be added. Documents drawn up in the 
future contrary to the aforementioned form should have no valid. 
ity. This point must be strictly adhered to: clerics of any rank 
should never be added to the judges and notaries of the districts 
of our domain. 


TitLe LXXIII (66) 
How judges should be appointed; and when, and from what 
cases the thirtieth can be sought 
The same Augustus 


When the imperial clemency turns the eyes of his foresight to the 
pathways of justice and exalts the throne of his government by arm- 
ing the imperial majesty with the fortress of law, he also relieves the 
burdens and oppressions of his subjects, who breathe only, after 
God, by the mildness of the magnanimity of the prince. Therefore, 
when the vicissitudes of the times are past and until, with victory 
obtained, the quiet of peace succeeds the strife of war, the foresight 
of the princely genius has arranged to associate justice with peace. 
Therefore, after we put our mind to this matter with the counsel of 
careful deliberation, we ordered distinct rules about the number and 
kind of bailiffs, judges, and notaries who should administer justice 
through the individual cities. We have completely abolished those 
whom the wickedness of the invaders of our kingdom created not 
long ago in different provinces” and have substituted in these 
places at our command two or three or in some places five prudent 
men and fideles, who are then concerned with contracts and who 
should examine and decide cases only together with the bailiff. 
Therefore, from the newly acquired victory of the new king an 
increase of justice may result. They should hear cases according to 
the tenor of our constitutions and the laws and approved customs. 
They should examine the cases which have been heard and hand 
down sentences from the depths of a pure conscience, gratis and 


97- This sentence probably refers to judges appointed by the invading papal army 
in 1229. 
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without pay, abstaining from the filth of favors and gifts. They 
should take nothing at all from the litigants in their cases save 
once for food and drink for themselves or for another. But they 
should receive a salary from our court by the favor of our gener- 
osity, just as has been provided by our excellency for each one in 
the individual districts. We also decree that, after the settlement 
of a definitive sentence or after the case has been decided by ne- 
gotiation or by amicable agreement, the judges should obtain a 
thirtieth share of the amount involved in the case or of the esti- 
mated value of the property in the case from both of the litigants, 
with the oath and appraisal of each party, for their judging and for 
their signatures. When the written accusation ** has been offered 
and when the party has given money or pledges for our court, and 
after the sentence has been handed down or the negotiation ended, 
the bailiff, judge, and notary may take a hundredth share for their 
writings and signatures, to be divided equally among themselves, 
save in the action on injuries in which a twentieth share should be 
paid only from that which is involved in the estimate and the 
condemnation. But if the judgment seeks only restitution of pos- 
session, then they should receive only a sixtieth. They should take 
possession of the remainder under a very complete decision in the 
petitory process after the value of the possession has been estimated 
with the solemnity of an oath, as has been said.°® Thus the change 
in salary is compensated for by the nature of the case, and judges 
of the court are not forced to labor for nothing. Judges should also 
take the same share from the parties or the officials of the court 
from the compositions made by criminals which are brought in by 
private persons or on the part of the state. The following proce- 
dures should be observed about the quasi-possession of rights which 
we ordered to be observed in all these matters in the judgments of 
the possessions of corporeal property: the parties should be im- 
mediately constrained for the payment of this salary, for their will- 
ingness to pay, or for pledges to be received at the decision of the 
court. 


98. Libellum. 
99. x meaning of the Latin is not clear, Huillard-Bréholles, Historia Diplomatica, 
» 60-61, 
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Tirtte LXIV (67) 
About the competence of the forum and the 
penalty for those in contempt 
The same Augustus 


Since we have ordered that an abundance of justice should be dis. 
tributed to all inhabitants by our officials, we have decided that the 
present constitutions should establish the penalty for those who, 
in contempt of our jurisdiction, seek another court with cases thar 
belong to our court. Whether they are clerics or laymen, they 
should be punished by the confiscation of movable and immovable 
goods, patrimonial or feudal. 


Titte LXXXIII (68) 
How advocates should be appointed 
The same Augustus 


Because we consider the office of advocates,!” who settle the am- 
biguities of cases, not only useful but necessary, we move to adopt 
it in our constitutions. We also desire them to be appointed with 
such precautions that only those examined by judges of our court 
and approved by our highness should dare to plead in our court 
Likewise, they should be examined before the regional justiciars by 
judges who will sit with them for a time; and, afterward, they 
should be approved by the same justiciars. 


Titte LXXXIV 
About the taking of the oath by advocates 
The same Augustus 


We desire that advocates, both in our court and before the jus- 
ticiars and bailiffs of provinces, as well as those established in the 
individual districts of our kingdom, should swear corporeal oaths, 
touching the sacred Gospels, before they receive their office, 
follows. They will have care to aid the parties whose defense 
they accept with all trust and truth and without any subterfuge. 


100. Advocati were lawyers. 
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They will not instruct them about the facts of the case. They will 
make no allegations counter to their true knowledge, and they will 
not take irremediable cases. If they do perhaps take cases that are 
distorted by the lies of one party, which at the beginning appear to 
them just and in the course of the judgment or of fact or law 
appear to them unjust, they will cease their defense immediately. 
The license to secure another advocate for the defense should be 
denied to the rejected party, as has been decided in the early 
laws.‘ They will also swear not to seek an increase in fees during 
the course of the judgment and not to enter into agreements con- 
cerning the party in the litigation. It is not enough for them to 
swear this oath once; they should renew it every year before the 
master justiciar and the regional justiciars. If, moreover, any advo- 
cate should attempt to act contrary to the aforesaid form and oath 
in any cases large or small, he should pay three pounds of the pur- 
est gold to the fisc of our court, and he should be removed from 
office and marked with perpetual infamy. Finally, we forbid clerics 
to undertake defenses in secular cases and in all judgments, save 
in their own cases and in those of relatives or associates, as well as 
in the cases of churches and of the unfortunate so that these may 
be able to plead without payment. Moreover, if any of our trusty 
officials admit an advocate contrary to our present constitution, he 
should know well that he will have to pay our sacred treasury one 
pound of gold. Nevertheless, the advocate who presumes to accept 
the illegal defense should be punished by the same punishment. 


Titte XCVI (70) 
About the introduction and preparation of judgments 
The same Augustus 


If necessity or desire forces some of our fideles to appeal about 
some matter before the master justiciar of our court or the regional 
justiciars and if he finds that his adversary, whom he should es- 
tablish, has not come for some other special and just reason, is in 
the same court or that he has remained there after he has settled his 
business, he may make a further complaint about him in order to 
secure justice. But if his adversary has come to plead in another 


101. CJC, 3, 1, 14, 4 (1). 
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case, either civil or criminal, the adversary can demand the right 
of returning home. However, before he departs, he should receiv. 
a final period in which he ought to present himself in the court, }, 
order to exclude all reason for frustration from the judicial proces. 
we order that this period should be noted in this collection of oy; 
present law and determined for the different districts. If the home 
of the person summoned is eight days or less distant from the court, 
he should be granted a stay of six days at home, and the appropriate 
period for the journey and for a person of his rank should be reck. 
oned before he should return to the court. If he knows, however, 
that his home is ten days distant from the court, after he has taken 
diligent account of the days and of the length of a day’s journey, 
he should ask for enough time so that, after deducting the time of 
the trip to and from court, he may be able to stay at home for nine 
days. But if the residence of the defendant is more than ten days’ 
journey from the court, whatever is the distance alleged, the ap- 
propriate period for the journey and the return should be reckoned, 
as has been said. After this matter has been discussed diligently and 
studiously, he should be allowed to remain at home for twelve days, 
with the final date for return just as has been said both in the 
present case and in all the aforesaid cases. In all of these stays, if the 
defendant should refuse to come when he has been summoned, the 
process against him should be by peremptory summons as 


quickly as it can legally begin. 


Titte XCVII (71) 
About letters of summons 
The same Augustus 


We desire to reduce to a briefer size the series of edicts established 
in the early laws *°° so that no complaints can arise from them in 
the future. Therefore, we decree by a very clear constitution that 
letters of summons sent by the justiciar and bailiff should not as 
formerly be transmitted to a person who has been summoned by 
someone like his adversary, but should be sent to him with some 


102. The peremptory summons commanded the immediate presence of the person. 

103. From the context, it appears that the reference is to earlier laws of the King- 
dom of Sicily. However, no legislation on this point is, to my knowledge, 
extant. Mont, Lo stato, pp. 114-84. 
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d man who is traveling to those parts where the defendant is 
said to dwell. Otherwise, these letters should be sent by special mes- 
senger of the person issuing the summons or by some other pro- 
mulgation of the summons, even without writing. These letters 
should contain clearly before whom and by whom and for what 
matter, as well as the kind of litigation being brought, and the 
period should be expressed in which the person summoned should 
appear in court, in person if it is a criminal action, or in person or 
through a representative if a civil complaint has been brought. 
There should be one summons made for all parties, and it will 
contain the peremptory summons and the limit of thirty days at 
most, counted continuously from the day the summons was re- 
ceived in whatever area of the kingdom the person summoned is 
said to be. Very often, also, a shorter period may be indicated ac- 
cording to the season of the year and the nearness of the places, or 
because so long a time cannot be granted when the case is urgent. 
If the person cited is living outside the kingdom, the summons 
should contain a period of sixty days. But the one summoned will 
be required to appear within the peremptory limit in person or 
through a representative if it is a civil case. He should be prepared 
to defend himself legitimately in the principal case or else he should 
be able to prove that the excuse he has given for not being present 
in court within the aforesaid period is legitimate or that he need 
not be present. 


Titre XCVIII (72) 
About serving letters of summons 
The same Augustus 


Letters of summons which should be transmitted both by the justi- 
ciar and by the bailiff to the one who has been summoned, if he is 
accessible, should be served with the witness of a public person or 
in the presence of two or three witnesses. But if it is not known 
where the person who has been summoned is, or if, when he has 
been found, he will not allow access to himself, we desire that it 
should be sufficient for the denunciation to be made at the house 
in which his wife or sons or other close relatives reside. The oath 
of his familiars should also be obtained that they will bring notice 
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of the issuance of the summons to the attention of the one sum. 
moned as soon as they can. But if the house is not opened for the 
one desiring to serve the summons, we order that the summons 
should be placed at the threshold of the house in the presence of 
the aforesaid witnesses. The period that the letters contain should 
be counted continuously thirty or sixty days from then. We desire 
all these things to be done by the one to whom the summons was 
entrusted and to be written down, in order, for the one makin 
the summons so that after all doubt has been removed for the fy- 
ture, the one to whom the summons was announced should follow 
its command either in person or through a trustworthy representa- 
tive to whom he might especially entrust this matter. Since thar 
person is accepted not as a judge of the case but as the servant of 
another for performing some act, and since this document, which 
is commanded, may not contain the information about the case so 
that the case cannot be explained by the written accusation, we 
desire all these measures to be observed in the future whether some- 
one is sued civilly or criminally. But if the person summoned in 
the aforesaid ways or for something about the aforesaid does not 
appear in person and should not be defended legitimately by an- 
other or if no legitimate excuse is proposed for him, he should be 
considered contumacious by the judges. 


Titte XCIX (73) 
About the penalty for contumacy in civil cases 
The same Augustus 


Banishing from our state the penalty of nine and one-third ounces 
of gold which has been observed until the present in cases of per- 
sons who have been contumacious in trials, we order that in the 
future the contumacious person, regardless of rank, who has been 
accused in a civil or criminal case, should be fined the third part 
of his movable goods, which should be paid to our treasury. For, in 
this way, both the power of judges will be increased and a com- 
petent distinction of persons will be introduced. For, it has hap- 
pened quite often that some vile and poor person, who did not 
have nine ounces then or thereafter, was condemned to that fine. 


104. See note 98 above. 
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In this way, the penalty exceeded not only the bounds of modesty, 
but also the limits of severity. Sometimes, too, it happened that 
some wealthy noble might escape punishment insofar as he saw 
that almost none of his patrimony was diminished. But a percentage 
taken from movable property imposes equal punishment according 
to the rank of persons in cases of contumacy. However, a con- 
tumacious person who has been summoned for civil cases to be 
tried before bailiffs should pay our court one augustalis for each 
month he persists in any contumacy. 


(74) 
The same Augustus 


Adhering to the rules of the ancient law, we decree that a person 
who has been fined the third part of his movable property for con- 
tumacy in a civil and personal case in accord with our new con- 
stitution should be given an allowance prior to joinder of issue 
for the amount in goods of a declared debt which he owes. If, 
however, the contumacious person is the possessor of hereditary and 
feudal property, we then decree that the plaintiff should be given 
possession first of the hereditary property, then of the feudal prop- 


erty. 


TitLe C (75) 
About the penalty for contumacy in a civil 
action after joinder of issue 
The same Augustus 


If anyone is contumacious after joinder of issue on a personal ac- 
tion in a civil judgment, and if this becomes evident to the judge 
from the facts which have been put before him about the case, the 
trial should continue to a definitive sentence for or against the con- 
tumacious party, just as the nature of the complaint requires. ‘The 
remedy of appeal according to the pleas of the divine princes, our 
predecessors, should be defined to the person who is contumacious 
in the aforesaid ways which the new constitution of our name has 
introduced. But if, in accordance with our last constitution, the 
trial cannot be continued to a definitive sentence in accordance 
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with those things which have been done, it is legal for the plaintiff, 
after he has been put in possession of the goods of the contumacioys 
person for the amount of the declared debt, to go to the competent 
judge, who has issued the edict of summons, and to prove seques- 
tration against his adversary, who has refused to come to trial, He 
should prove that he has absented himself with the intent and pur- 
pose of escaping judgment. When sequestration has been proved, 
he can demand from the judge the sale of the hereditary property, 
which he took possession of for the aforesaid contumacy, But if the 
plaintiff should not desire and would not be able to prove seques- 
tration, but only complains about the absence of the contumacious 
person, we order that he should wait for a whole year from the 
day the contumacy was committed. When he has done this, he will 
demand from the judge the sale of the hereditary property, which 
he has taken possession of in the aforesaid manner because of the 
contumacy of his adversary. In respect to feudal property, how- 
ever, we order that the knowledge and command of our highness 
is required if the hereditary property is not adequate, either when 
sequestration has been proved directly against the sequesterer or, 
after a year, when the properties have been merely sold against the 
contumacious person. The aforesaid feudal property may be taken 
only by our decree and not by the judgment of another. This same 
censure, which, when sequestration from the sale of goods has been 
proved, it has been found should be brought continually against 
the sequesterer, should be preserved against the evident and ex- 
pressed contumacious person, who says openly to the judge that he 
is not willing to come. Nevertheless, if the judge should see that 
it can be done conveniently, he should be compelled to come for 
this case and in person. Moreover, when he has been seized by the 
judge in the aforesaid manner, he should be handed over in punish- 
ment of his contempt to the custody of the jail for the duration of 
the trial for which he is sought. Moreover, we decree that the sale 
of both hereditary and feudal property carried out by surprise or 
by influence contrary to the aforesaid form is null by this same 
law. 
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Titte CI (76) 
About the credence which should be given nobles and 
non-nobles on the declaration of a debt 
The same Augustus 


We decide that the complaints of legal experts about the declara- 
tion of a debt should be made with the help of competent direction. 
Therefore, we order that when a declaration of a debt, for the 
amount of which someone has been put in possession of the goods 
of a contumacious person, is sued for, we desire a just account to be 
taken of the persons as well as the amount declared in the judg- 
ment. For if there is a certain count, who declares this amount, the 
oath of that count should be believed up to the amount of one 
hundred ounces of gold. However, a baron should be believed up 
to fifty; a simple knight, up to twenty-five; a townsman of good 
reputation and wealth, up to a pound of gold. We desire that the 
oaths of others should be believed only up to the amount of three 
ounces, with nothing else required in proof for the future. How- 
ever, proof by authentic documents or through trustworthy wit- 
nesses, without legitimate exception elders, should be required from 
plaintiffs in common law beyond the aforesaid individual amounts. 


Tite CII (77) 
How possession should be resigned and about 
a property suit 
The same Augustus 


If someone who has been summoned in a property suit should be 
contumacious prior to joinder of issue, in addition to the aforesaid 
penalty of a third share of his movable property owed to our 
court he should also suffer the loss of possession of the property 
in the suit, which should be handed over to his adversary. After 
a year has passed, the plaintiff may become the true and perpetual 
possessor by the lapse of time. When issue is joined in a real ac- 
tion,’ the true and perpetual possession of the property in the 
suit should be handed over to the plaintiff if the case is not clear. 


105. 1.e., an action involving real estate. 
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But if the case is clear, the judge, as it is ordered for personal ac. 
tions, should proceed to the decison of the case according to lay 

> ’ 
as he sees it. 


Titte CIII (78) 
About the collection of incomes? 
The same Augustus 


If someone who has been summoned and reputed to be contuma- 
cious in a real or personal action should desire to recover the pos- 
session of feudal property resigned because of his contumacy 
within the legitimate period, he should require from the possessor 
the income from the property in his possession less the amount that 
the possessor paid for the service that was owed to our court. For 
we desire that the services owed for these things from fiefs should 
be exacted from those who are known to hold them by disputed 
title in order that the exaction of our services might not be frus- 
trated. Nonetheless, by the present law we order that a person who 
has been summoned and has been contumacious should not recover 
possession unless first the augustalis or augustales owed for the con- 
tumacy, which is now in effect, are paid to our court. If the bailiff 
dismisses any of these things for the person summoned, he will pay 
our court from his own goods. 


Titte CIV (79) 
About contempt of the established time limit 
The same Augustus 


It sometimes happens that in civil cases both the plaintiff and the 
defendant fail to come to court at the time fixed by them or as 
signed by the court for them. The result is that their absence im- 
pedes the process of judgment and makes a mockery of judicial 
honor and authority. We therefore order that both the plaintiff 
and the defendant should be fined a tenth in equal shares for the 
litigation set in motion, if either of them should continue the date, 
which has been set by express consent, without the license of the 
court or if they should be charged merely as absent because they 
did not come. 


106. Fructus was the income from the use of property. 
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Tirte CV (80) 
About agreements which have been forbidden and about those 
who desire to withdraw from litigation 
The same Augustus 


We do not deny a license to parties who desire to withdraw from 
litigation of their own will without punishment for any contumacy 
to enter into agreements or negotiations in a civil judgment after 
the summons has been issued but before joinder of issue. But after 
the issue has been joined, we forbid this expressly to the parties 
without the license and also the right of our court. If they try to 
do this to defraud our right, the person summoned should pay to 
our fisc a third of what he paid to the plaintiff for the negotiation 
without any diminution. If, however, the defendant gives some- 
thing to the plaintiff on the aforesaid occasion and lies to the court 
by saying that he has given little or nothing in payment, he should 
pay twice the amount of the above mentioned third, which he 
would have been required to give if he had confessed, as a penalty 
for his lie. Also, we desire all these matters to be looked into by 
our officials. For, just as we preserve someone’s right to something 
inviolate, so we cannot endure that any injury should be caused 
to our right. 


Titte CVI (81) 

About the privileges of those who did not come when they 
were summoned outside a city, and about the 
invalidation of privileges?” 

The same Augustus 


By the present constitution, we decree that the privileges, which 
were granted by us or by our predecessors, as well as the customs, 
which were observed in such places as Messina, Naples, Aversa, 
Salerno, or others, by which those who were summoned by our 
court or by the regional justiciars for cases that belonged to their 
jurisdiction were allowed until now to avoid going outside their 
own communities to obtain justice, should be invalid and void. For 
they avoided the penalty for contumacy by spurning the sum- 


107. Kantorowicz, Frederick Il, p. 280. 
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monses and thus they were committing crimes more freely, By 
no distinction at all influences us. If anyone from any place, sum. 
moned by a competent judge, is contumacious in a civil or criminal 
case, he shall be subject to the penalties introduced in our cop. 


stitutions. 


Titte CVII (82) 
About the contumacy of any commune \° 
The same Augustus 


We hold the consideration of legal experts both pleasing and nec- 
essary in the interpretation of laws. Therefore, if any commune of 
our kingdom is accused and summoned in a personal and civil 
case and appears to be contumacious, and if no property of this 
commune can be found that can be possessed by an adversary for 
its contumacy or on which definitive sentence can be ordered for 
execution, we order that the individuals of this commune should 
pay a collecta,’ and that they should pay the collecta according 
to their means so that enough may be raised from the collecta in 
the commune for the preliminary or definitive sentence. We de- 
sire that this procedure should also be observed in the communes 
for the penalty owed our court for contumacy. Thus, when con- 
tumacy has been contracted by a commune, it should owe one 
half an augustalis to our court for each hearth. If a certain commune 
should have a thousand hearths, the whole commune should pay 
five hundred augustales to our fisc as a penalty for contumacy. 
This amount should be divided among the inhabitants of that place 
proportionately, according to means, as has been the custom with 
other collectae levied until the present. We also decree that this 
should take place in criminal cases. It should be imposed both as a 
penalty for contumacy and also for the definitive sentences in cases 
of those condemned to pay a fine in accordance with their rank 
or with our decision. 

108. Ibid. 


109. The collecta was an extraordinary tax collected under the Normans in times 
of emergency. It appears to have been based on the feudal aid. [bid., p. 287. 
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SECOND BOOK 
OF THE IMPERIAL CONSTITUTIONS BEGINS? 


Titre I (1) 
About the penalty for contumacy in criminal cases 
The Emperor Frederick, always Augustus 


Great utility and evident necessity combine with the increasing 
wickedness of crimes to persuade us that we should, to the best 
of our ability, correct that provision of the procedure for accusa- 
tions established in the early laws by which criminals, who some- 
times added the crime or penalty for contempt or contumacy to 
crimes already committed, were allowed to wander free without 
time limit, very often both to their own damage and the injury of 
others. At no time was the opportunity for putting up a defense 
closed to them. By reason of this, they did not have care to prove 
their innocence, and their accusers could not argue their injury. 
Therefore, by the promulgation of this law, prefixed by our name, 
we pursue contumacious persons and we declare most openly the 
way in which judgments should be brought against the accused who 
does not make himself accessible to the law in both criminal and 
capital cases. First, we order that he should be fined the third part 
of his movable goods, as is expressed in our constitutions, which we 
will collect for the expenses of our sacred treasury. We desire that 
the remaining goods should be marked down on the petition ac- 


1. The present arrangement of the books dates from the thirteenth century. 
Rudolf Kloos has edited an introduction to the Liber Augustalis, “Nikolaus von 
Bari, eine neue Quelle zur Entwicklung der Kaiseridee unter Friedrich II,” 
Deutsches Archiv, XI (1954-55), 166-90, which states that the book of con- 
stitutions “is divided into five parts.” Probably these parts are: (1) Prooemium; 
(2) three books of constitutions; and (3) Novels. 
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cording to the ancient procedure which has been handed down 
against those absent persons whose presence is required. After the 
lapse of a whole year from the day of annotation, when it wag 
publicly noted down by the letters of the adnotant, these goods 
will be acquired for the benefit of our fisc unless the one whose 
goods have been marked down has children. Then we order that 
he should be banned? by the master justiciar and the justiciar to 
whom his contraction of contumacy will be known, and it should 
be announced publicly that he is banned. Whenever anyone sum- 
moned to our great court has been contumacious and incurs the 
penalty of the bann, we desire that the bann and the cause of the 
bann for which someone was put under the bann and also the day 
of the bann should be contained in the documents of our court held 
in the presence of the master justiciar and the judges. We do not 
want the clemency of our highness to be denied by reason of the 
ancient laws to any whose goods are marked down. They can, 
within one year, recover the goods that have been registered (less 
a third of their movables for our court so that a contumacious per- 
son may not enjoy his contumacy unpunished) if they return 
within the aforesaid year. 


Trtte II (2) 
A commune which has been accused and a married woman 
can appoint a procurator® in criminal cases 
The same Augustus 


In founding general laws, we arouse the zeal of our highness both 
for cases which are sometimes brought against individual persons 
and for those which are brought against communes. We therefore 
permit and order, too, that syndics should be appointed in criminal 
cases and capital accusations as in civil cases which are brought 
against communes by private persons or by communes against other 
communes or private persons. Thereby, we settle forever the dispute 
of the lawyers and put an end to the harshness of the civil law‘ 


2. Banniri. 

3- In Roman law, a procurator was a representative of a plaintiff or defendant. 

4. CJC, D, 48, 1, 13, 1; D, 49, 9, 1. There is simply no provision for procurators 
for criminal cases in Roman law. 
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which prescribed that procurators could not intervene in criminal 
cases. Since there is a certain difficulty and impossibility in that the 
whole commune cannot convene or be convened save with great 
risk, it must be inferred of necessity that crimes committed against 
it or by it would remain unpunished. We do not think that this is 
profitable either to our honor or to the advantage of our subjects. 
We also extend this favor of our majesty to married women. They 
should be able to appear in judgments in criminal and capital cases 
through their husbands and others whom they desire as legitimate 
and sufficiently instructed procurators, if they desire, whether they 
are the plaintiffs or the defendants. However, the sentence should 
decide the just penalties in criminal cases against the principal per- 
sons themselves, both in the present cases and those already de- 


scribed. 


Tire III (3) 
About those outlawed and exiled® 
The same Augustus 


We desire to pursue by worthy penalties the punishment of those 
who persevere in contumacy. Therefore, we order that if anyone 
should fail to appear before the master justiciar or the justiciar, 
or even his successor who had put him under the bann, within a 
year from the day that the bann was issued, he should be exiled, 
after his goods have been confiscated, as has been prescribed, by 
the same official who put him under the bann. Also, he will not be 
allowed at all to remain longer to defend himself in the principal 
case of the crime. Rather he should be held as if he had confessed 
the crime of which he was accused, and he should be condemned 
by a definitive sentence.® Thus he will be considered an exile,” as it 
is called in some parts of our empire, as one beyond all access to 
judgment. Thus are the thresholds of judgment closed to him who 
neither appeared on his own behalf over so long a period nor was 
excused by another who presented a legitimate reason for his ab- 


sence and proved it. Therefore, he cannot deny that he was con- 

5. “De forbannitis et forjudicatis.” 

6. Definitiva sententia, in Roman law, was the final judgment in a civil trial as 
distinguished from the interlocutory or preliminary decisions. 

7. Forjudicatus. 
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tumacious. The exiled person knows that no remedies of appeal 
or supplication are available to him because he will be considereg 
almost as if dead and will be reputed an enemy of the state,’ He 
may be injured by anyone with impunity. If someone should hap. 
pen to kill him, he should fear no blame for this, but should ex. 
pect a reward from the favor of our serenity. If he who kills the 
person outlawed or exiled is himself outlawed or exiled when he 
injures the person outlawed or exiled in the aforesaid manner, or if 
he finds him hiding, he will escape the penalty of outlawry or ex. 
ile which he has incurred as the reward for his fidelity and hon- 
esty. However, if one who has been exiled captures someone who 
has been only outlawed, since he would have injured a person held 
by a lesser penalty, he should not escape the greater penalty, i.e, 
the sentence of exile. But, in the present case, a person not under 
sentence of exile or outlawry should receive a hundred augustales 
from the generosity of our highness if he has captured a count, 
If he has captured a baron, he should receive fifty; if a simple 
knight, twenty-five; if a townsman, twelve; if a rustic, six. As has 
been said, we do not deny the license to injure or even kill the 
offender. For he who has disregarded the precepts of the law by 
escaping judgment has no protection from our license. But if any- 
one who has been strongly moved by mercy captures a person 
who has been exiled and is unwilling to injure or to kill him but 
wishes to reserve his death to the judge, whose hearing he merited 
by fleeing punishment, he should hand him over to the justiciar 
who outlawed and exiled him. But if he was handed over to an- 
other justiciar or even to the master justiciar, or if a justiciar has 
captured him, he should be remitted for punishment, under trusty 
guard, to the justicair who issued the sentence of outlawry and 
exile against him. Moreover, the person who has been outlawed 
should be exiled by the justiciar who issued the penalty of out- 
lawry and exile. If it is not possible to have recourse to that same 
justicar easily because of distance, we reserve that authority to 
our highness. In this way, the sentence of exile can be sought by 
us or by him to whose administration we have committed our office 
during our long absence. However, the first recourse should be to 


8. Hostis publicus. 
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the ordinary justiciar, as has been said. The same penalty of out- 
lawry and exile is threatened against the shelterers and concealers 
of those who are said for sure to have hidden such persons, if they 
do not have care to produce the defendants when required. If, 
however, some commune should do this, the judgment should be 
reserved to us. The process should be carried out against that 
commune by the previous judgment according to the rank of the 
persons and the nature of the places. 


Tirte IV (4) 
How captives should be redeemed 
The same Augustus 


Following the footprints of imperial mercy, by the authority of 
the present law we grant the person who has been banned the right 
to present himself freely and by the proper authority without of- 
fense to anyone for an appearance before the master justiciar or 
justiciar who banned him within two months from the day of the 
issuance of the bann. We expressly forbid all the fideles of our 
kingdom to dare to injure him within that period. If anyone should 
act contrary to this, he should be punished according to the nature 
of the crime, just as if he had injured one who was not subject to 
the bann. After that period, however, we allow the one who has 
been banned to announce to any official of our court whom he 
prefers from whom he might have a greater advantage, and who 
holds office at all, within the remaining part of a year, that he is 
ready to answer his accuser in court. All these things should be 
announced by official letters to our court or to the justiciar who 
banned him, but at his expense. When letters of security have been 
obtained after this through the master justiciar or the justiciars and 
sent to the one who made the aforesaid announcement and after 
suitable pledges have been received from him with the procedure 
showing how justice should be done by the aforesaid official who 
had announced everything mentioned above, these names and the 
form of the pledge should be signed by the same master justiciar 
or the justiciars, or, in the absence of pledges, the person who has 
been banned should return under trusty guard so that justice may 
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be done. Insofar as his defense is admitted, however, he shoulg 
make satisfaction to the accuser for all the expenses and damages 
inflicted on him by the crime of contumacy. These should be de. 
clared on the oath of the accuser with the estimate of the judge, 


Titte V (5) 
How criminals and suspects should be made known 
The same Augustus 


We have a deep desire to know the men of good reputation through- 
out each and every part of our kingdom, and we do not wish to 
ignore those who are infamous. Therefore, we announce to all our 
justiciars who have been appointed for the various provinces, and 
we firmly order them by the publication of our present constitu- 
tion under threat of withdrawing our favor, that, as often as they 
put anyone under the bann for his contumacy, they should, with- 
out delay and excuse, announce the name and cognomen of the 
person banned, the reason for the issuance of the bann, and the 
form and time by their letters to our court, written in the hand of 
the notary and signed by the judge who will sit on the case and 
fortified by the impression of their seals. They should also follow 
the same procedure, according to the tenor of our recently issued 
constitution, as often as they exile anyone who persists in his con- 
tumacy. But if they should, perhaps, think that one who has been 
banned should have the bann lifted within the legitimate period, 
this should be announced to our court by their letters drawn up in 
the prescribed form. The same procedure should be followed 
whenever they mark anyone with the stain of infamy by a de- 
finitive sentence or when they announce that they have been 
marked by the law itself or by the stain of a penalty. We also 
firmly order that the master justiciar of our great court should 
cause certain documents to be drawn up, in which he should es- 
pecially cause to be written and to be preserved faithfully in the 
archive of our court the names of those who have been banned or 
exiled or are otherwise notorious, and even their sons, if he should 
find that they are accused or suspected by an enquiry that he has 
made in person or through the justiciar. Thus, as often as the repu- 
tation of some person is discussed, either by reason of the over- 
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riding demands of the court or by reason of our quest for knowl- 
edge, it should be possible to obtain clear and efficacious proofs 
not only by the evidence of other persons, which causes delays and 
difficulties for the courts, but also by trustworthy public docu- 
ments from our court and our officials, 


Tirte VI (6) 
How the fisc inherits from those who have been exiled 
The same Augustus 


We desire that the goods of those who have been exiled, like the 
goods of those who have been condemned, should be sold for the 
benefit of our fisc, unless they have children or relatives within the 
third degree. However, fiefs may be inherited by the sons by our 
grant or other just title. But minors and ancestors do not inherit 
them. If, however, those who have been exiled have minor chil- 
dren, either already born or conceived before the issuance of the 
bann or the sentence of exile, we desire that the goods should be 
collected for our fisc in proportion to the number of children with 
the person of the exile added to the children. Thus, if he has only 
one son, the aforesaid goods should be divided equally between the 
fisc and the son. But if he has two sons, our fisc should be admitted 
to a third. So, as a result, if there are several children, the same 
division should be preserved and our court should have the choice 
whether it desires to have a share of the goods themselves or the 


value of that share if an estimate is given. 


Tirte VII (7) 
About the punishment for those who have been exiled 
and about granting wardship for their children 
The same Augustus 


Whenever anyone exiled, who has children, is found to possess 
feudal property, if his children or some of them are minors who 
need the protection of a guardian, our court should receive their 
wardship together with the administration of their goods, just as it 
would hold the wardship in the case of death. However, we desire 
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that our court, according to the enumeration of the children men. 
tioned above, should take possession of and hold for those past the 
age of puberty and coming of age the income from the share which 
would have belonged to their father when he was alive—though he 
is considered as dead—if the property acquired from the fief was 
divisible when the father was still alive. This will be the rule only 
for that share of the service owed to us from the diminished fief, 
for which our court will take possession or should have taken pos- 
session of the income. But, after the exiled father has paid the 
debt of nature, the share of his property that our court has 
possessed should revert completely to the fief. However, if the 
one who was exiled happens to hold a fief from a count or baron, 
and if he has no relatives or children, we order that the fief 
should be returned to him from whom the exile held it without 
any opposition. But our court should possess the income from 
that share which belonged to the exile from what he held from 
another. If he has children and if he is still alive, our court 
should take possession in accordance with the number of child- 
ren in the manner described above; the movable goods of the 
condemned man should belong to our court in accordance with the 
general assize of our kingdom. We do not desire, however, to prej- 
udice in any way the position of the count or baron from whom 
the fief is held. 


Titte VIII (8) 
About the wives and parents of those who have been exiled 
The same Augustus 


We desire that the innocent should avoid punishment and that the 
guilty should be punished. Therefore, by this general law, we 
decree that the wives and mothers of those exiled should not be 
molested in any way in their business, dowries, wedding gifts, and 
in the dower quarter by reason of the aforementioned exile or 
condemnation. Rather, they should hold all these goods in full and 
free of all molestation. But they and the sons or parents of the one 
exiled should not dare to provide for him in any way at all from the 
goods which were saved for them by the kindness of our piety. 
For we want him to be needy and we do not want him to expect 
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sustenance from anyone. But if they do provide for him, we order 
that they should be deprived of the favor they seem to abuse, and 
their goods should be added to our treasury. 


Titre IX (9) 
The father of one who has been exiled should not be 
held by reason of the crime of the son 
The same Augustus 


We believe that innocent fathers should not be seized both un- 
justly and impiously for the crimes of their sons. Therefore, by the 
present decree of our piety, we decree that the surviving father 
should never be afflicted or punished on account of the crime of his 
son. But if the father is dead and if he has no children save for the 
one who has been exiled, the goods which the dead son ® should in- 
herit from the father should be sold for the rights of our fisc. But 
if he has other children, and if the goods are of a kind that can be 
divided, whether they are hereditary or feudal, our fisc should 
inherit the share of the one who was exiled. Finally, if the one who 
was exiled does not have a brother or sister from the same father, 
we order that our fisc should be the heir to his goods. Everything 
that the ancient authors of the law introduced about crimes of 
treason should remain in force both against the defendants and 


their heirs. 


Trtte X (10) 
About those who can give pledges so that they may 
not be jailed 
The same Augustus 


At the suggestion of our generosity, we order that whenever any- 
one who has been accused or denounced is prepared to give pledges 
in criminal and capital cases, we do not desire that the accused be 
handed over to the knights or tormented by the filth of the jail 
if his pledges are considered sufficient and suitable according to the 
nature of the crime and the rank of the person as well as by the 
ease with which they may be summoned. But this should not be 
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permutted if the crime is clear either from his own confession oy 
from his being g¢ caught in the act or if he should be branded a public 
and notorious criminal by a publicly conducted inquisition. For 
in that case, it is considered that the defendant is drawing up plans 
only to delay the penalty, which the foolhardiness of his slippery 
and disgraced person and the nature of the accusation which has 
been made demands. Moreover, we exclude those who have been 
accused and denounced for the crime of treason against our person 
or against our councilors from the generosity of this law. We order 
that they should expressly and especially be detained as suspects 
in the custody of the jail prior to their punishment by death, if 
either any of our justiciars orders it or the cleverness and mon- 
strosity of the crime require it insofar as he is said to have at- 
tempted some act against our safety. But if he is committed to the 
custody of pledges, he should not have so many pledges to leave 
behind for punishment that he could escape the penalty due for the 
crime he committed, or, what is worse, that he might carry out a 
crime which he has not yet committed, unless the pledges have 
been accused of evil conversation and life either by public report 
or by inquisitions made into these matters at one time, or unless 
they have been denounced or were once outlawed because they 
withheld the fullness of their judgment. However, when these abuses 
have been stopped, we order that the accused should be committed 
to the trust of sufficient pledges according to the regular and com- 
mon law so that those who have perhaps done no wrong and who, 
after they have been jailed, cannot perhaps give suitable pledges at 
the time of their incarceration, should not be jailed only because 
they have been accused. Rather, after they have given pledges, they 
should be free. For sometimes, out of fear of jail, those accused, 
even if innocent, withdrew from the courts, and they were some- 
times punished like the guilty who were held in jail insofar as they 
did not plead their cause from chains.1° This was often the case 
because of the absence of accusers who believed that their victory 
was great enough if they had caused their adversaries to be sur- 
rendered to the jail. By the present law, we have also ordered that 
whenever anyone who has been accused or denounced is held in 
jail because he cannot give pledges and he is prepared to defend 
10. CJC, 9, 3, 2 pr. 
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himself, he should be presented in court without his chains so that 
he does not plead his case from chains. Then, immediately after 
the verdict, he should be led away to the chains. We desire that ac- 
cusers should pursue the accusation they have made immediately. 
If they abandon it out of hatred for the person jailed so that he 
may suffer the punishment of jail, we order that they should un- 
dergo the penalty for illegally withdrawing the accusation, which 
has been established in our constitutions.t Moreover, they should 
be put in custody of the justiciar of the jail at their own expense 
or, if they are too poor, at the expense of the court. In either case, 
they should pay the court, according to the assize, thirteen grains 
a day for each guard so that men may not be burdened for the 
custody of captives as they have until the present. Moreover, we 
do not desire that the cases of those whom we order to be seized 
and detained from our knowledge should be examined or decided 
without consultation with us. For we have preferred that the de- 
fendant should be held in jail on this occasion rather than lose him. 
Also, we have seen some men who have been justly captured and 
then mercifully freed, who have been made good and virtuous 
men afterward because their hardship gave them discernment. Our 
justiciars should especially refrain from the practice of forcing one 
person into jail in place of another, as a father for a son or vice 
versa, or a brother for a brother, or anyone, however related, for a 
defendant who has furnished no pledges. 


Titte XI (11) 
About him who receives a wife after the 
crime of adultery has been attempted 
King Roger 


Whoever receives a wife after the crime of adultery has been at- 
tempted seems to have abandoned himself. Therefore, he should 
not be able to raise any further complaint. 


11. Desistentia. 
12. Le. a measure of weight, used for money. 
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Titre XII (12) 

If anyone asks that someone be summoned and the person 
summoned appears within the time limit, but the accuser 
does not appear, the accuser should be condemned to 
the loss of a sixth part of his movable goods 
The Emperor Frederick 


We pursue the hateful folly of accusers much more than did the 
ancient laws insofar as we find that it is more common in our state. 
Therefore, by this sacred constitution, we order that, if anyone 
asks that someone be summoned by our court or by a regional 
justiciar, and the person summoned appears in the period allotted 
him like an obedient son to respond legitimately to his accuser, but 
the accuser does not appear, to the damage of the accused and in 
mockery of our court, we order that the accuser should be fined 
the sixth part of his movable goods and that the expenses of the 
accused, to be declared on his oath with the estimate of the judge, 
should be completely restored. All these things are ordered for 
perfect execution by the one who has commanded that the de- 
fendant should be coerced. For, if the accuser desired to withdraw 
the accusation, he could seek its cancellation from us, and our 
serenity would not have denied this petition of it was made for 
just cause. 


Titte XIII (13) 
About an accuser who does not publicly appear 
after joinder of issue 
The same Augustus 


We order that if, after the issue has been joined in a trial on a 
criminal charge, the accuser does not come within the peremptory 
time limit allotted to him to complete the solemnities of the charge, 
he should be fined the third part of his movable goods. If, after an- 
other promulgation, he again refuses to pursue the unfinished ac- 
cusation, thereby adding contumacy to contumacy, he should be 
condemned to a hundred augustales because he seems to have for- 
saken the commands of the ancient laws. We order that this penalty 
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should take the place of the fine of five pounds of gold to which 
those who were guilty of illegally withdrawing an accusation were 
condemned until now. This fine should be observed the more if 
the accuser expressly withdraws the accusation he has made. 


Titte XIV (14) 
About the penalty for calumny ™ established against 
those who make false accusations 
The same Augustus 


We renew the penalty for calumny, which was prudently estab- 
lished by the ancient laws, and the penalty, which was abolished, 
about a certain custom against those who make false accusation. 
Therefore, we have enjoined that all to whose cognizance criminal 
cases are known to belong should not permit any accusers or de- 
nouncers to make accusations or even defenses unless they first 
take hold of the girdle, which marks the rank of the official in 
charge of inscription,** by which they oblige themselves to the pen- 
alty for not proving a false accusation which they demand should 
be inflicted on those they accuse or denounce. However, judges who 
preside at this kind of trial should, without deferring to favor or 
power, condemn accusers or denouncers whom they catch in open 
calumny to the same penalty as the nature of the crime of their 
opponent required should be imposed on the accused if they had 
proved their accusation. However, those persons should not be 
presumed to be guilty of false accusation only by the fact that their 
accusations are without proof. For it is possible that the probable 
reason why the accuser is unwilling to produce the promised proof 
is close at hand. But, as has been said, we examine evident calumny 
to know the rash accuser. For the harder we pursue the guilty, the 
more freely we absolve the innocent. 


13. Calumnia was deception or fraud in legal transactions. 
14. CIC, 9, 45, 1; D, 48, 2, 3. 
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Titte XV (15) 

If an accuser and a defendant do not appear in court by 
deceit or by fraud at the time fixed by the judges 
for them, they should sustain a penalty 
The same Augustus 


It has often happened that an accuser has been in collusion with 
an accused person in such a way that they do not abandon the ac- 
cusation but put off the time for the trial without permission of the 
court by not coming to the court at the time to which they earlier 
willingly agreed or which the judicial authority appointed for 
them. Since we are unwilling that litigation should become endless 
by their machinations, we order that both the accuser and the ac- 
cused should receive the same punishment in the prescribed case in 
equal shares: namely, a fine of one hundred augustales to be applied 
to our uses, which either of them should sustain if he did not come 
to court to pursue the accusation for himself at the established time. 


Titte XVI (16) 

Whether a plaintiff and defendant can make an agreement 
between themselves before joinder of issue in a 
criminal judgment, when no time limit 
has been fixed or maintained 
The same Augustus 


If a defendant and plaintiff desire to reach an agreement between 
themselves after the summons has been issued but before joinder 
of issue in a criminal judgment and before any of the parties have 
appeared, we grant them license to negotiate. But if the plaintiff 
receives anything to withdraw from the accusation, he should pay 
our court double the amount that it will be determined that he had 
received at that time and without any loss to our court because he 
dares to do this without permission of the court, unless it is de- 
termined that the plaintiff has received something for the value of 
the damage committed. But if the process should be brought to the 
point where both parties are present at the court, we do not grant 
the parties the right to reach an agreement without the license and 
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command of the court. If anything should be done contrary to 
this, the plaintiff should pay ten augustales to our court. But if 
they negotiate or reach an agreement after joinder of issue, the 
plaintiff and the defendant should know that they will have to pay 
twenty-four augustales to our treasury. The case must, neverthe- 
less, be completed if the court does not accept the negotiated settle- 
ment or agreement. We order that all these regulations should have 
a place in those crimes which impose a blood penalty, for which the 
ancient laws permit negotiations or agreements to be made. The 
other regulations should remain in force for others which do not 
require a blood penalty, save for the accusation of perjury. 


Titte XVII (17) 
About the abolition of a right of the Franks in judgments 
The same Augustus 


We desire to end the ambiguity about a certain special right, or as 
we might better say, injury, of the Franks which was observed in 
both civil and criminal cases until the present. Therefore, we desire 
that it should be known to all our fideles by the promulgation of 
our present law that we, who weigh on our scales the rights of jus- 
tice for individuals, do not desire that any distinction should be 
made about persons in judgments, but that justice should be ad- 
ministered to each with equal force, whether a Frank, a Roman, or 
a Lombard is plaintiff or defendant. We remove both in civil and 
criminal cases the ancient sophistries and fallacies in the law of the 
Franks, the postponements for a fortnight,* and the changes of 
times, which were observed until the present among the Franks in 
their litigation in the courts. We also desire that the penalty, by 
which a Frank who was contumacious was deprived of all his 
movable goods before joinder of issue, should be changed to the 
penalty of a third share of the movable property, which is con- 
tained in our constitution. Nonetheless, we correct by the present 
law a practice we consider worse, whereby a Frank, who was con- 
tumacious when issue was joined with him on pecuniary issues or 
criminal cases, lost his case, whether it was good or bad. For it is 
both inconsistent with every course of justice and abhorrent to 


15. Quinzaines. 
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every principle of equity that steadfast justice should be eithe, 
lacking in continuity or changing in its constancy because of some 
absence, which the presence of God ought to make up for. There. 
fore, a Frank who is contumacious should not lose his case at the 
aforesaid time, but should be confirmed in the possession and pro. 
tection of his goods or should suffer perpetual ejection from pos. 
session or the decision of the principal case without remedy of 
appeal in law and justice according to the recently promulgated 
law of our name. 


Titte XVIII (18) 

How the preceding postponements and exceptions ® 
should be shortened 
The same Augustus 


We have decided to shorten the postponements which have been 
observed in the courts until now and which not only disturb but 
destroy the rights of our fideles. Therefore, we order that by what- 
ever law the case is tried, even if someone is accused of a criminal 
offense in a private or a state court, when either party is present, 
the joinder of issue, which can be made on the part of the principal 
persons by denial or confession, on the part of procurators and the 
defenders of others by the claim of ignorance, should follow im- 
mediately the offering of the written accusation, which we desire 
to be offered in all judgments as the nature of the action or the 
form of the accusation requires, unless the case is too small, i,, 
less than two augustales, so that it is not necessary that it should be 
offered. However, in civil cases tried before bailiffs or local lords, 
the future defendant should be summoned the day before, and in- 
formation by whom, concerning what matter, concerning whom, 
and also by what kind of petition the person is sued should be ex- 
pressly contained in this summons, unless a competent exception 
for adjournment is alleged. However, this exception should be 
declared immediately at the time sureties have been given in civil 
judgments, as is the law, but after the deliberatory judgments have 
been completely settled and after the three-day period for the tak- 


16. Exceptiones were defenses opposed by defendants to a plaintiff's claim in 
order to render it ineffective. 
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ing of pledges. But if the one summoned is found to be the pos- 
sessor of movable property, in which case we order that the pro- 
rection of the pledge should not be produced in court, the one 
summoned should take counsel on the principal case in that place 
of judgment with his friends and advocates so that he may respond. 
If the possessor of movable goods is not willing to give pledges, he 
should be committed to the security of an oath. But if a poor man 
or a hobo has been charged with injuries or some other crime 
whose cognizance belongs to the bailiff, and he is unable to give 
a pledge, he should be handed over to the custody of the jail by 
the bailiff until the end of the litigations. 


Tirte XIX (19) 
How exceptions and postponements should be proposed 
in the court 
The same Augustus 


We order that objections can be made to exceptions for postpone- 
ments, which, as has been introduced by the rules of common law, 
should be proposed at the very beginning of the judgment within 
the three-day period following the offering of written accusation 
either in civil or in criminal cases. If the facts about these matters 
cannot be immediately established, but if the one who objects to 
these exceptions demands a postponement, and if, when the judge 
ordered it, he has taken an oath that he has not opposed exceptions 
just to differ or to frustrate the court but because he believes that 
he can prove these matters to the mitigation of his case, a period 
of eight days should be granted to him for proving them. But if 
he swears that those who are his proof are far distant, after con- 
sideration has been taken of the distance, the nature of the case, and 
the rank of the person, the period should be lengthened and he 
should be indulged. If he should fail in these proofs, we order that, 
on the oath of the plaintiff declared with the estimate of the judge, 
he should be condemned to all the expenses caused by him by the 
aforesaid postponement. 
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TitLe XX (20) 
How the exception of service in the army should be posed 
The same Augustus 


We desire to put limits on the exception of service in the army, 
which we have heard frequently in our courts. Therefore, we have 
ordered that when anyone who has been accused has been sum- 
moned for military service, he should oppose the aforesaid excep- 
tion in person or through another to the one who cited him to 
court. When it has been presented and proved, he will be immune 
from being required to respond for fifteen days prior to his journey 
and for fifteen days after his return, during which period he may 
not be forced to respond to anyone in person or through a proc- 
urator whom he may be required to leave behind. We order that 
this rule should be preserved inviolate even if it happens that the 
defendant is absent in the aforesaid manner on state business after 
the joinder of issue and the making of the summons. If, however, 
both the plaintiff and the defendant are found in the army, one 
may not oppose the exception of military service against the other 
as long as he, who desires to summon the other party who is in the 
army, is not armed *’ with competent horses and weapons and 
everything else opportune and necessary for military service that 
advantage and necessity require according to military custom. It 
should also be taken into consideration that, if the accused is serv- 
ing in the army personally and at his own expense, the one who sues 
to deprive his enemy of the exception of military service should 
also serve in the same way and at his own expense. Otherwise, he 
impugns him who has served us in a praiseworthy fashion at his 
own expense at the cost of the expenses and necessities of one who 
was sustained in the army. All these matters should be proved 
through our marshal or through any other person who may be 
temporarily in charge of our army at our command, and we desire 
that all who come for military service should be presented to them 
without any distinction. But if the rank of both men is equal, if, for 
example, both serve in the army at someone else’s expense, the one 
will be required to respond to the other. However, he who has 


17. Munitus sit. 
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been accused may not be forced to answer a summons if the liti- 
sation is incomplete and if it is not yet begun, even if a peremptory 
summons was made, on account of the special service enjoined on 
him in the army by us or by our aforementioned marshal. We de- 
sire that even those who have been banned or outlawed should 
serve in the army in security and without any injury. As long as 
they are in the army, they too should have the privilege of military 
service in common with others so that they may not be sum- 
moned by anyone. According to the previous measure estab- 
lished by us, only those who have been banned, not those who 
have been exiled, cannot be summoned within a year by their 
accusers and by those who are serving in the army in the same way, 
je., armed with horses and weapons. But we do not grant this priv- 
ilege to exiles because, since there is no defense for them, there is 
no difference between summoning them and ordering them to be 
hanged. We make exceptions for all those things which are done 
or committed in the army to which we do not extend the present 
law. We desire that these matters should be determined according 
to military usage. 


Titte XXI (21) 
How joinder of issue should be pursued by the adversary 
in a civil or criminal case 
The same Augustus 


If a plaintiff in a civil case is accused of a criminal act by his ad- 
versary, or if someone making a criminal accusation is also charged 
with a major crime by his adversary, we do not desire to prevent 
joinder of issue or the process of the judgment, as was formerly 
the situation, but we order that the process should be carried out 
without any prejudice in the same way in either case even if the 
crime of treason should be objected. The process should be car- 
ried out in either judgment according to the law and as the nature 
of the cases will require. For the manifest wickedness and frustra- 
tion of the accuser appears evident, because he did not desire be- 
fore to accuse his adversary or to summon him for a major crime, 
and he did not desire, in his burning passion for loyalty, even to 
suggest that he committed the crime of treason because he would 
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have been challenged in court by his adversary, who was pursuing 
his rights or his injury. The same censure should be preserved in 
all cases of prejudice, even if they are of a kind where it is proved 
that no judgment should be rendered as long as a definitive sen- 
tence of condemnation or of absolution is produced by the diverse 
decisions of the lawyers on the principal case alone. We desire, 
however, that nothing should be changed by the present law in 
dealing with the manner in which complaints are raised, as when 
the incompetence of a judge is alleged or complaints about the 
granting of postponements or about the persons of witnesses who 
sometimes are not permitted to give testimony, and we desire that 
nothing should be changed in how other complaints should be 
terminated. 


Titte XXII (22) 
About a person who has been accused before the qusticiar 
The same Augustus 


Sometimes it happens that a person who has been accused of a 
capital crime before a regional justiciar is summoned, while that 
case is still pending, by the master justiciar of our great court for 
an equal or lesser crime or even a civil case involving castra or 
feudal property, whose cognizance belongs especially to our court. 
As a result, on account of the prerogative of the higher court, the 
case, which had come before the justiciar, is necessarily continued 
even up to the point of the decision of the definitive sentence. There- 
fore, the innocent man 1s not absolved and the guilty one is not 
condemned by a just penalty. All of these matters, i.e., the nature 
of the case and how far the process has gone, should be explained 
to the master judiciar by the letters of the justiciar. Then, when 
the outcome of the earlier trial has been explained (for example, 
that the accused has not been condemned to death, for in that case 
he could not undergo another penalty now), the person summoned 
should come to our court. But if, by the privilege of the higher 
court, the master justiciar will summon the accused for a major 
crime with the concurrence of the majority of the court, the per- 
son summoned should present himself before the master judiciar if 
he does not wish to appear contumacious, unless the case has 
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come to a definitive sentence before the earlier judge. We make 
exception in all the above matters for crimes of treason, for which 
those who have been convicted should lose life and property. Any 
accused person who has been summoned by a higher judge should 
not, in order to avoid contumacy, refuse to do his duty anywhere 
before a justiciar in another capital crime. 


Tirte XXIII (23) 
Joinder of issue should not be delayed by the fact that 
an exception has been opposed 
The same Augustus 


We do not desire that joinder of issue should be continually de- 
layed by reason of the exception of filiation,’* that of a son, or of a 
family, or because there is no heir to pay attention to the action 
or accusation. But when these exceptions have been proposed, the 
process should still continue in the principal case until proof is 
given on a matter that opposes these exceptions. The admission of 
this proof will demonstrate how the outcome of the judgment 
should proceed in the case. 


Titre XXIV (24) 
About the process of the trial 
The same Augustus 


After there has been a legitimate joinder of issue, we desire that the 
oath on calumny should be taken by both parties according to the 
imperial laws of the ancient princes. After he has, without fail, 
done this, the plaintiff or accuser should either offer in person or 
through his advocate or should propose in writing on the same 
day or at most on the following day everything that proves or 
supports his evidence. No additional reference should be made to 
the common law, unless the privilege of a minor person or a 
woman or another supervening case is alleged. The defendant, who 
has also been summoned and accused, should at the same time and 
in the first place, try to propose all de facto competent defenses in 
person, in court or he should have care to give them in writing in 


18. Exceptiones filiationis. 
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court in person or through his advocate within the aforesaid period, 
Both parties should receive the same period for proving their evj- 
dence. But if cases are carried on through procurators or defenders, 
in those matters in which they can intervene, the procurator should 
allege those rights or the defender should oppose those defenses 
that he knows are in the interest of the principal party. But if he 
pretends ignorance, he should be able to reserve his rights to the 
knowledge of the principal party. Thereby, within the aforesaid 
time limit which both parties receive for giving evidence, the proc- 
urator may prove both the matters that he originally opposed and 
any that came to his knowledge from his master. However, we 
order that the period for giving evidence should be shortened by 
the presiding judges in all cases involving the aforesaid matters and 
in other cases as the nature of the judgments requires insofar as it 
can be done without danger to the case and the loss of property. 


Tirte XXV (25) 
About exceptions which have been opposed maliciously 
The same Augustus 


If a peremptory exception,’® which appears to be malicious or 
frivolous from the kind of person opposing it or in the opinion of 
the judge of the case, is opposed for a second or a third time, the 
judge should not allow anyone who is making the objection to 
give evidence before he takes a corporeal oath that he is not oppos- 
ing it maliciously or only for the sake of delaying the trial, but be- 
cause he believes that it can be proved for certain. If, later, he 
does not prove it at the time allotted to him, we order that he 
should be condemned to pay all the expenses declared on the oath 
of the other party with the estimate of the judge. 


Tirte XXVI (26) 
How the litigants should be interrogated by the judge 
The same Augustus 


We order that litigants involved as parties in a judgment can be 
interrogated concerning fact both before and after joinder of 
issue, as the procedure of the law and of equity should decide the 
judge. We order that those interrogated should respond in person 


19. I.e., exceptions that are valid at any time and cannot be evaded. 
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adi another with the counsel of their advocates. We also 
at the judge can force them to take on the sacred obli- 
fr mie oath, depending either on the rank of the person or 


£ the case or whether he has a suspicion that someone 
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the nature ? 


js lying: 


Titte XXVII (27) 
About the trustworthiness of documents and witnesses 
King William 
We consider void and without value those documents involving 
donations or grants or any kind of contracts in which the name of 
one of our enemies or a traitor or any kind of invader of our king- 
dom at all is written. We desire that they should be considered 
null as the basis for evidence in court or outside of court; we order 


them to be burned. 


Titte XXVIII (28) 
About the revocation of privileges 
The Emperor Frederick 


We order that privileges and documents containing the names of 
traitors or invaders of our kingdom, which are found by the 
judges to have been drawn up by them or written and signed 
by notaries within a year from the day of the promulgation of 
our constitutions, should be validated and renewed and strength- 
ened by the affixing of our name. But if the aforesaid documents 
have not been validated by our command up to now, they should 
not be accepted in the future as trustworthy in the courts or out- 
side the courts. 


Titte XXIX (29) 
About the privileges granted in the time of troubles 
by the court at Capua 
The same Augustus 


_— we have ordered that all grants and privileges which have 
" Conceded both by our parents, the divine Augustuses, and 


20. Le, at . 
€. at th 
» at the Assizes of Capua, November, 1220. 
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by us before the court held at Capua and which were not con- 
firmed by us after that court, and also those which were granted 
by us or by Reynald, Duke of Spoleto, in the period of disturbance 
after we crossed the sea and up to the feast of the Purification of 
the Blessed Virgin,” should be revoked, by the promulgation of 
the present law we decree that no faith at all should be put in the 
aforesaid privileges and grants. Rather, we prosecute the evil in- 
tention of those who retain them after our prohibition. We order 
that all of them should be condemned to pay our treasury the 
estimated value of the property granted to them. 


Titte XXX (30) 

In what cases the hearing of witnesses may be delegated, 
about the penalty for those who desire to oppose, and about 
fraud by the one to whom the hearing is delegated 

The same Augustus 


We allow the hearing of witnesses to be delegated in all cases 
involving money, save in complaints concerned with castra and 
fiefs which are the special business of our court. However, with 
respect to criminal cases and the aforesaid civil cases, we order 
that witnesses should be present in our court unless they are so old 
and ill that they cannot be present without danger to themselves. 
In that case, the hearing of the witnesses should be delegated to 
judges selected by the parties or appointed by the court, and they 
will receive only those persons as witnesses whom they see are not 
able to come to court. No evidence to the contrary—if, for ex- 
ample, the party should contend that the witnesses are healthy and 
young—should be permitted against these auditors, who have been 
selected by the parties or approved by the court. Of course, if the 
party who ought to give evidence should, during the period 
allotted for this purpose, be unable to give evidence because of the 
absence of witnesses who had promised to come to support him, 
or if he alleges the wickedness of a judge or collector ® and 
thereby needs a longer period, we order that he should be heard 
on this point on no other condition save that he alleges within 


21. From June, 1228, to February 2, 1231. 
22. Co-actor. 
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the time limit that another judge or collector should be appointed 
within the same period. Then when this has been communicated 
by letter to the other party by the one who has cognizance, a 
prolongation of the time limit can be demanded for a just and 
necessary reason. However, if the person to whom the hearing 
or collection of the aforesaid witnesses has been delegated has 
committed fraud or has been negligent in the duty entrusted to 
him, he should be condemned to pay the third part of his movable 
goods to our court and should also be required to make satisfaction 
to the injured party for the entire value of his loss. The same 
penalty should be imposed on witnesses who refuse to come after 
they have been warned by the one who has jurisdiction, unless 
a different penalty has been ordered for the witnesses by the one 
to whom the matter was delegated and unless this penalty is 
greater. In this case, the penalty which has been imposed should 
be exacted. This should be the procedure in civil cases. But, in 
criminal cases in which at times the value of the case cannot be 
established, as when someone is accused of a capital crime, we 
desire that, after the penalty of a third part of the movable goods 
has been paid to our court, the witnesses and judges who have 
been procured for the injured party should be condemned to the 
provisions and expenses of the litigation, which should be declared 
on the oath of the injured party with the estimate of the judge. 
However, in the principal case, his trial should be concluded re- 
gardless of the lapse of the time limit. The same procedure should 
be followed also in civil cases if the witnesses or their collectors 
were not solvent so that the injured party may be aided by the 
benefit of having his case restored. 


Titre XXXI (31) 
The leges paribiles have been annulled** 
The same Augustus 


We, who examine the true science of laws and reject errors, 
abolish the laws which are called paribiles by some simple persons 
and which neither respect nature nor pay heed to truth. By the 


23. On this and the next three laws, see Hermann Conrad, “Das Gottesurteil in den 
Konstitutionen von Melfi,” 9-21. 
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promulgation of the present law of our name, we forbid all judges 
of our kingdom to impose these leges paribiles, which ought rather 
to be called hidden from truth, on any of our fideles. Instead, they 
should be content with the common methods of proof which have 
been introduced both by the ancient laws and by our con- 
stitutions. We also order that not only should their meaning be 
corrected but destroyed, for they maintain that the natural heat 
of white-hot iron grows hot and, what is even more foolish, grows 
cold for no good reason at all. Otherwise, they believe that the 
defendant of the crime, who has been established only by his 
guilty conscience, will not be received by the element of freezing 
water, when, in fact, it is the retention of sufficient air that 
prevents him from submerging. 


Titte XXXII (32) 
About the abolition of combats 
The same Augustus 


We pursue our benevolent intention to make provision for the 
removal of combats from our kingdom save in a very few ex- 
ceptional cases, where the matter of the present case concerns the 
Franks, who put the fate of their lives and often all, or a major part 
of their property, on the monomachia,* which is called a duel in 
the vernacular. Therefore, we declare most manifestly by the 
present constitution what our highness shall provide as the law 
in these matters. We desire that the aforesaid method of proof, 
i.e., by combat, by which the Franks were accustomed to live 
until now, should be abolished in both civil and criminal cases 
as well as others, both with respect to the principal parties, who 
offer it to one another, and with respect to the persons of witnesses 
produced by either party. If a Frank is sued by another Frank 
or even by a Lombard in regard to some civil or even criminal 
complaint, he should be tried by the evidence of witnesses or of 
documents or of similar evidence through which the truth can be 
completely proved. But, from now on, we desire that the evidence 
given by witnesses, depending on the quality of the persons 
and the nature of the cases, should carry more weight. In the first 


24. L.e., single combat. 
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lace, we order that no one burdened by service, and no 
adscriptius > or villain of any kind who dwells in villages and in 
huts, and finally no person of vile rank can be introduced as a 
witness against counts or barons or even simple knights who have 
been accused in capital cases or concerning someone’s rank or 
about homage or against those who have been summoned in a 
case involving all or a major part of their goods or even a single 
castrum. The person introduced as a witness against such persons 
should elicit some trust in judgments or decisions or outside of 
judgments, in contracts or quasi-contracts, or he should be con- 
sidered as if he were not introduced. But only knights and towns- 
men of good and honest reputation may be introduced as witnesses 
against the aforesaid persons. In addition, combat may not be 
offered at all against them by those persons. We also desire that 
the number of witnesses on behalf of these persons and cases 
should be larger: 7.¢., two counts, four barons, eight knights, 
and thus, as a result, sixteen townsmen should elicit trust and 
should induce full proof against a count, who has been charged in 
a criminal case or summoned in a case involving his personal status, 
or all or a major part of his property, or even a single castrum. 
Therefore, in order, two barons should elicit trust and should 
induce full proof against a baron, or in place of two barons, four 
knights, and instead of four knights, eight townsmen. For the 
knight, the introduction of witnesses should be just as the nature 
of his inferior rank requires. However, lesser numbers should 
induce no trust at all in the aforesaid persons and cases. Trial by 
combat should not have any place at all against the aforesaid num- 
ber of witnesses or more. But we make an exception for the crime 
of treason, in which case the rank of all accusers and witnesses 
should be pursued. However, in all the aforesaid matters and other 
causes and cases in which, by reason of knightly privileges, some 
prerogative of the knights is granted, we desire that they should 
use only knights who observe with decency the honor and burden 
of knightly dignity on their horses and weapons and other knightly 
insignia, with which it is proper that knights and barons should 
be decorated. However, we abolish completely the custom which 


25. An adscriptius was a serf who has been registered on the census list and was 
thereby bound to the soil. 
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was followed in some parts of the kingdom by non-Franks subject 
to the common law, which permitted them to offer combat in q 
certain judgment if witnesses were produced against them. But, 
once the distinction of persons and cases has been preserved, when 
justice has been heralded and equity preserved, the trial should pro. 
ceed to a definitive sentence in their cases in accordance with the 
decisions of our new constitution. 


Titte XXXIII (33) 
In what cases combat may have a place 
The same Augustus 


With few exceptions, we do not desire that sonomachia, which 
is called duel in the vernacular, should ever have a place among the 
men subject to the authority of our kingdom. For monomachia 
cannot be called so much a true trial as a kind of divination. This 
is not consonant with nature. It deviates from common law and 
it does not harmonize with considerations of equity. For hardly 
or never can two fighters be found who are so equal that either one 
is not completely stronger than the other, or one does not exceed 
the other somehow by his greater power and his superior strength, 
or at least by his ingenuity. However, we exclude murderers who 
are said to have killed someone by poison or some secret means 
from the generosity of this law. Nor do we permit them to be 
tried by trial by combat. Rather, we order that the trial should 
be tried first by ordinary evidences if there are any remaining, and 
then, by a subtle investigation made by the office of the court. 
Finally, if the crime cannot be proved by any evidence or by 
inquisition, the preceding persons may agree to trial by combat. 
We desire that all these matters should be explained by the office 
of the appointed judge, who has jurisdiction, so that he may discuss 
cautiously and diligently the matters which have been proved in 
the inquisition. If, as has been said, he should find that the case has 
not been proved, he should grant the accuser permission to offer 
combat. Nothing that he did in his office should prejudice the right 
of the accuser. But if the person who brought the accusation of 
the crime offers earlier to provide evidence by witnesses, the 
proof by inquisition and trial by combat should have no place 


THE SECOND BOOK 93 


at all if the evidence of the witnesses is unconvincing. Even if the 
defendant is guilty, he is not convicted and is presumed innocent 
and is absolved. We desire that this should be the common law 
among all Franks and Lombards and in all cases. For we have pro- 
vided sufficiently for contests of evidence for the knights and 
nobles of our kingdom and also for others who can offer combat, 
as has been established more clearly in our new constitution. We 
also make an exception for the crime of treason, to which, within 
the written laws, we reserve trial by combat. It is not remarkable 
that we subject defendants in treason, murderers by stealth, and 
poisoners not so much to judgment as to terror by combat. Not 
that our serenity considers things just in these matters that it 
considers unjust in others, but we desire that murderers of this 
kind should be put in the public view of men under a fearful test 
as an example to others, because they were not at all afraid to 
prepare secret and hidden snares for the lives of men, whom divine 
power alone can create. Therefore, we confirm that they are 
beyond all bounds of moderation, for they do not fear to under- 
mine our security, by which the security of others is maintained. 


Titte XXXIV (34) 
About the case of deposit *° 
The same Augustus 


We forbid absolutely the possibility for combat in the case of 
deposit, in which combat formerly had a place. But to settle every 
doubt in this matter, we desire that deposit should be made under 
the following security. When the amount of the deposit is less than 
a pound of gold, three trustworthy witnesses, all elders, should 
participate in the deposit. But if the deposit is more than a pound 
of gold, a notary should draw up a public document and he should 
be present at the deposit. Also, he should not plead that he has 
drawn up the document at the order of a judge. The docu- 
ment should also be signed at the time of the deposit with 
the signatures of three judges. But if only one judge is 
present, three witnesses should participate with him at that time, 
26. Deposit is both the object given to a person for custody and the name of 


4 contract by which someone assumed the duty to watch over the property 
of another. 
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and they should be sure to sign the document along with the judge 
and the aforesaid notary. 


Titte XXXV (35) 
How evidence and witnesses should be produced before 
joinder of issue 
The same Augustus 


We hasten to aid by a competent remedy the access to evidence, 
If the issue in the trial has not yet been joined, we permit the pos- 
sibility for old and ill witnesses, about whose death in the near 
future there is reason to fear, or those about whom there is doubt 
by reason of their travels and long absence, to be represented by 
their depositions by the person who desires to provide for himself. 
However, the one who is expected to be the future adversary 
should be present, if his presence is easily obtainable. But if he 
absents himself through his own contumacy, every right against 
the persons and the sayings of the witnesses which have been 
produced should be reserved to him who was not present. We 
order that these depositions should only be valid for a year and 
should not extend beyond a year when joinder of issue has not 
intervened and the adversary was not present, or when no an- 
nouncement could be made to the absent party so that he might 
be present at the reception of witnesses. 


Titte XXXVI (36) 
What evidence should be required in cases of homage™ 
The same Augustus 


We uphold by an adequate support the defect of evidence in cases 
involving homage. For this reason, we order that if anyone has 
been sued by another person about homage, but contends that he 
is our man, the competent judge should not delay to pass sentence 
in favor of the plaintiff if the way in which the plaintiff or his 
predecessors obtained dominion over the man who is sued or his 


27. Homage is the act by which one man becomes the man (homme, homo) of 
eee in feudal law. It is usually accompanied by the granting of a fief or 
enefice. 
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redecessors can be proved by privileges granted by our pre- 
decessors or by us, or by other legitimate and authentic documents, 
or by trustworthy witnesses, all elders, who were present at the 
concession, and if the person who has been summoned does not 
oppose and prove any exceptions by which he can free himself 
from that man’s dominion. But if it is impossible to obtain proof 
of dominion, it will be enough for the plaintiff to prove that the 
man who has been sued has taken an oath of fidelity and homage 
during the times of our predecessors as kings either in person or 
through his predecessors and that he has served as his vassal in all 
things and that he did justice in person in the court of the plaintiff 
and through the plaintiff to those who brought complaints and 
that, from the time of the aforesaid kings until now, when he has 
raised his complaint about homage, he has held Jand of the plain- 
tiff. Therefore, he should not be presumed to be any kind of 
commended man but a vassal. We desire that all these rules should 
be observed for those knights and barons who are summoned about 
homage. But in the absence of all the aforesaid conditions or part 
of them, the person who has been summoned should be left 
directly to the common dominion of our majesty. However, in 
all the aforesaid, we preserve completely our inclination to liberty 
and our kind interpretation in favor of liberty in doubtful matters, 
as it was granted in the ancient laws. 


TitteE XXXVII (37) 
In what way champions are required to fight 8 
King William 
No champion who has been defeated should be permitted to do 
battle again on behalf of another, but only for himself. However, 
he should not be permitted to do so when he has sued someone, but 
only when someone has sued him. Furthermore, we order that 
champions should have completely equal clubs, without thorns and 
unsharpened, without horns, and not partially knobbed or hooked. 


28. Champions were those who fought in place of another. 
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Tirte XXXVIII (38) 
How the oath should be sworn by champions 
The Emperor Frederick 


We order by the present law that champions should take corporeal 
oaths when they have entered the fighting circle, as is the custom, 
They should swear that, to the best of their knowledge, they 
believe that the lords for whom they have entered combat cherish 
the truth and have not proceeded to make any accusation or to 
employ any defense by calumny or by cunning. They should also 
swear that they will aid the parties for whom they are fighting with 
all their strength and virtue, with zeal and energy. We also forbid 
expressly that those who enter combat should pledge to one an- 
other that one will not harm the hands or teeth or otherwise injure 
the other as he could. On the contrary, the one should try to 
defeat the other as completely as possible. 


Titte XXXIX (39) 
About the deceit and trickery of champions 
The same Augustus 


We provide a necessary remedy for the great danger that has, until 
now, resulted from the frauds of combatants by reason of their 
laziness or their fear of injury. If it appears to the one in charge 
of the fight, with the advice of the others who are present, that a 
champion is then practicing deceit in his fighting or shows manifest 
laziness, if it appears that he was able to defend himself better and 
that he ought not to break out so quickly in the cry of the loser, 
we order that the champion should incur the penalty of death if 
he is fighting for the accused, who would die if the champion falls 
in combat like a defendant held in the crime of treason or con- 
victed of a concealed murder. But if he is fighting for the accuser, 
since perhaps a father, a mother, or a son is pursuing a just sorrow 
caused by a death in their own family, if he falls in battle, he should 
not die, since he was admitted to combat only because he was 
moved by a just sorrow and to prove the preceding evidence. The 
champion should only lose his hand like any other perjurer in the 
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legitimate penalty exacted for perjury. For it has appeared impious 
to subject the champion to capital punishment in the present 
situation where the principal for whom he acts was not in danger 
of death as a result of his case. However, in the crime of treason, 
we subject the accuser to capital punishment if he falls in combat 
in the same way as the defendant if he had fallen. 


Tirte XL (40) 
About the quality and age of combatants 
The same Augustus 


We extirpate at its source an evil custom, foreign to the way of all 
reason, that has existed until now in our kindgom. We order that 
anyone who offers combat to another in those cases to which trial 
by combat has been reserved should fight according to the rank 
and quality of the person he wished to convict by the combat he 
offered, not, as formerly, at his own choice. For, first of all, the 
accuser should consider and ponder deliberately about the person 
and rank of the one to whom he desires to offer combat. Also, the 
defendant, who has merited favor from the law and who is sum- 
moned to trial by combat against all hope, should not lose the 
choice of his defense when he is defending himself at the demand 
of another, who may have devised a fraudulent plan about the 
kind of fighting by which he might confuse the defendant con- 
trary to all truth before he came to the fight. But if a knight is 
challenged to combat and desires to defend himself on horseback, 
his adversary should fight on horseback even if he is not a knight. 
On the other hand, if the defendant was a foot-soldier, he should 
fight his accuser not as a knight but in some other way, even if the 
one who offered combat was a knight. For the position of the one 
defending himself should be somewhat improved by the fact that 
the person challenged can defend himself against the other person. 
We also order by the present law that if anyone who has offered 
combat has been injured in some part of his body, the person 
challenged to combat will not thereby diminish the aid of his 
defense. But if the person challenged is wounded in some part of his 
body necessary for the fight, the one who has offered combat will 
have to handicap himself in that part of his body in which the 
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person challenged has been handicapped. If the person challenged 
has only one eye, the challenger should close the same eye in which 
the accused suffers by putting on something a few days earlier, We 
also desire that this should be the rule for fingers and the other 
members, according to the counsel of honest men and at the 
provident discretion of the judge. We also do not see that we 
should neglect that which requires the favor of our kindness from 
necessity. Therefore, no one who has reached the age of sixty and 
no one who has not yet completed his twenty-fifth year should 
be required to fight for himself, but he can substitute a champion 
if he is not challenging another. We do not turn them over to 
another for trial by combat, which is not so much uncertain az, 
what is worse, dangerous, when the natural heat of age grows cold 
or the robustness of their youthful strength has not yet reached its 
peak. 


Titte XLI (41) 
About the full restitution ® of the legal status of women 
King Roger 
We settle the equity of the laws for women who have been in- 
jured because of the weakness of their sex by ordering that they 
should be aided both by us and by our officials to the best of their 
ability as is decent and necessary. 


Titre XLII (42) 
About the full restitution of legal status to minors 
The Emperor Frederick 


We order that the rights of minors proved to have been injured 
wrongfully in court or outside of court should be preserved in- 
violate. We aid them by granting the benefit of full restitution of 
their legal status only in those cases in the manner in which the 
ancient laws aided them; if they are proved to have been injured 
by their own power or that of their tutors, guardians,®° bailiffs, or 


29. Restitutio in integrum, i.e., restoration to the original legal condition. CJC, 2, 
40 (41) passim. 
30. Ibid., 5, 28, passim. 
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even procurators by the deceit, negligence, or fraud of their 
adversaries. However, we grant no aid to those who neglect them 
if the neglect is intentional unless sympathy for their age should 
influence the judge. We also order that the present constitution 
should expressly permit the authority of their tutors, guardians, 
or bailiffs to assist them not only in civil cases but also in criminal 
and public cases. We also desire to make a more abundant provision 
for orphans from the bosom of our favor so that they too can bring 
to trial criminal and public cases through their tutors or guardians 
who have been appointed for them for the litigations, insofar as 
they pursue their own injury or that of their property, whether 
they bring the accusation or are accused by others. The penalties 
set by our constitutions and the ancient laws and due depending 
on the accusations should be meted out to the principal parties. 
Moreover, we recognize that those who have not yet passed their 
eighteenth year, whether they are male or female, are minors. 
When they have passed this year, they should be considered fully 
of age both for contracts and in judicial proceedings and in all mat- 
ters. 


Tirte XLII (43) 
About the full restitution of legal status to the state 
The same Augustus 


We do not deny the benefit of restitution of legal status to our 
state, for it has been reserved by the ancient laws in judicial pro- 
ceedings and contracts. But we reserve it completely to our- 
selves, and we introduce openly by the present law that the special 
mandate, which is required for minors and for women, whose 
procurators and defenders seek restitution of legal status, may not 
be required from the procurators appointed by us or by the master 
justiciar or the regional justiciars. We also grant to them the right 
to appoint procurators and defenders for our civil and criminal 
cases, 
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Titte XLIV (44) 
About the full restitution of the legal status of women 
The same Augustus 


In order to clarify the obscurity of the law that the divine King 
Roger, our grandfather, promulgated about the restitution of legal 
status for women, we order that women who live by the law of the 
Lombards or Franks should be restored to former legal status in 
judicial proceedings only when they are proved to have been in- 
jured grossly through the negligence or fraud of their guardians or 
procurators and when they cannot be preserved from injury from 
the aforesaid guardians and procurators because those persons are 
not solvent. The same is the case if they should incur a great 
loss because of the excessive simplicity of their protectors. For, 
though the simplicity of the prescribed matters may excuse them, 
still their simplicity should not result in a loss for the women. How- 
ever, we do not see that it is necessary for women to have help 
with contracts, at which they cannot only be present but also 
have the presence of judges and guardians and procurators, unless 
perhaps they are shown to have promised or to have agreed by 
fraud or because of the weakness of their sex to an excessive dowry 
beyond their patrimony or beyond the capabilities of their patri- 
mony. We also maintain the validity of those cases where the an- 
cient laws aided the rights of women who lacked knowledge: if 
through error, they illegally withdraw an accusation before the 
penalty has been handed down; if they commit the crime of incest 
through ignorance of the law; or if, through ignorance on account 
of the weakness of their sex, they fail to draw up documents that 
must be drawn up. They should also receive help if they are found 
to have been deceived through ignorance of the law in making 
satisfaction to a creditor in the public courts. Likewise, if they pay 
as a result of mediation without knowing that they are protected 
by the benefit of the Velleian Senatusconsultum,*! they should 
receive help. We desire that all these provisions and others, if the 
proved antiquity of the law has introduced them, should remain 
valid. 


31. This exception was posed when a woman was sued by a creditor. Dating from 
about A.D. 46, it forbade women to assume liability for other persons. 
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Titte XLV (45) 
About alienations of property which has been 
brought into judgment 
The same Augustus 


We oppose the frauds of those who transfer movable, immovable, 
or even incorporeal property to another more powerful person in 
order to influence a judgment before joinder of issue or even before 
the summons has been issued. Therefore, we order that they should 
be condemned not only to damages, which are difficult and un- 
certain to prove, as used to be the case, but to a third of the value 
of the property. We order that this should be paid to our treasury. 
But if anyone knowingly transfers property involved in a judgment 
in order to impede the process of judgment, the seller should be 
fined the price of the property which was sold, and the buyer 
should also be fined the price of the property if he knew. The 
fines should be paid to our fisc. If, however, it cannot be proved 
that the buyer had knowledge, since he may be presumed ignorant 
on account of his good faith, we desire that he should recover the 
price that he paid and we desire that he should make a 25 percent 
profit from the entire price, to which the seller, who 1s always pre- 
sumed to have knowledge, should be condemned. The remaining 
75 percent should be shared with the rights of our fisc. All of these 
rules should have a place not only in sales but in all contracts. But 
we make an exception for contracts of negotiations, dowries and 
gifts on account of marriages, divisions of hereditary property, and 
alienations made for a legate or trustee which have also been ex- 
cepted from the force of the ancient law. 


Titte XLVIII (46) 
About appeals * 
The same Augustus 


We have ordered that the times for appeals, during which definitive 
sentences are suspended, should be limited to a certain period of 


32. Niccolo Palmieri, Costituzione del regno di Sicilia (Losanna: San Bonamici, 
1847), p. 21. Under the Normans, appeals either were not recognized or were 
irregular and difficult. CJC, 7, 62, passim. 
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days. For we have decided that the appellant should have a period 
of fifty days from the day of appeal within which to present the 
process of judgment and the appeal to our court regardless in what 
part of the kingdom the sentence was approved by whatever judges 
or officials who had cognizance by right of delegation or from their 
ordinary office and from whom it was appealed to the hearing of 
our highness. To put to rest every occasion for future difficulty, 
it will be enough for appeals to be presented to the master justiciar 
or to the judges of our court. But if an appeal from a sentence in- 
volving a minor matter has been made to other major judges who 
are not with us at court, we desire that the period for the appeals 
should be determined in advance for the appellant by the pro- 
nouncing judges according to the distance of the places and the 
nature of the cases and the persons as long as the postponement 
granted does not exceed the period of the aforesaid fifty days. We 
desire that all these matters should be treated in the tenor of the 
appeals. We also order by the present law that if, after presenta- 
tion of the appeal, the appellant departs without permission of 
the judge to whom he appealed, and if he is not immediately 
available to pursue the due response as if he had never appealed, 
he will abide by the sentence which has been handed down un- 
less the sentence is declared null ipso jure by the judge of appeal. 


Tirte XLIX (47) 
How cases should be summoned to trial quickly 
The same Augustus 


We desire that each and every judge of our kingdom should con- 
cur with our vow that they will decide cases which have been 
brought into discussion for their examination quickly and will 
not indulge the allegations of advocates who delay by pleading 
their phylacteries,** unless the need for a desired instruction re- 
quires it. But after the testimony of the witnesses has been made 
public in the trial and the rubrics ** have been received from them, 
the advocates should have a period of two days to dispute about the 


33. The term qui philacteria sua perorando dilatant originated from a small box 
worn by Jews during morning prayer. Here it refers to a reminder of the law. 
34. From the red headings of the documents. 
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law and to conclude the case, regardless of the kind of case. If 
the judge of the case finds that they are manifestly dilatory, they 
should pay all the expenses they caused the party by their delay. 
But if this does not happen because of the advocates but because of 
the parties, who do not desire to conclude the case, the party de- 
laying the conclusion and renunciation *° should in the same manner 
pay all expenses manifested in either case to his adversary on the 
oath of the party with the estimate of the judge. Moreover, after 
the parties have concluded, the judges should hasten immediately 
to a decision of the business which should be announced according 
to God and justice. However, we are not willing to fix a definite 
time for the announcement because of the multitude of cases. But 
they should desire to terminate a case by sentence within the period 
of ten days from the day of the conclusion prescribed for judges 
by the provision of our salubrious constitution. 


Titte L (48) 
About the penalty for a judge who has judged badly 
King Roger 


If a judge hands down a sentence contrary to the laws by fraud or 
deceit, he should lose his judicial authority without hope of re- 
covery, and, when all his goods have been confiscated, his infamy 
should be noted down. But if he makes a mistake in a sentence out 
of ignorance of the law, he should be punished for the simplicity 
of mind he has manifested on behalf of a decision from our will. 


(49) 
The same king 
If, after a judge has received money, he declares that someone is 
guilty of a crime and of death, he will be subject to capital pun- 
ishment. 


35. The abdication of a right to something. 
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Titte LIT (50) 
How evidence should be produced in appeals 
The Emperor Frederick 


We desire to make an end to the disagreements of lawyers. There- 
fore, we order that, when witnesses have been produced and also 
made public ** in a principal case, witnesses cannot be produced 
again by the one who produced them or by his adversary on the 
same subject because of the danger of false testimony. Out of fear 
of this, the laws have not permitted witnesses to be produced again 
after the publication of the witnesses in the principal trials and they 
have abolished them in appeals. But if no witnesses were produced 
in the principal case, the appellant may therefore be permitted to 
produce them in the trials of the appeals if he believes that he was 
prevented from a just case because he was unable to produce wit- 
nesses he wanted when he received the time limit for giving evi- 
dence in the principal case. On the other hand, he should not be 
allowed to give evidence a second time. We also order by the 
present law that it be inscribed that, when evidence is brought in 
cases of appeal, or when someone desires to make interrogations 
or confessions, both parties should be required to be present so that, 
when they have been put near one another, the case may be more 
fully prepared. But if the appellee does not come in the peremptory 
period ** when he has been summoned, the process should con- 
tinue to a confirmation of the sentence according to law and jus- 
tice and the other party should be considered contumaciously ab- 
sent. 


36. Et etiam publicati. 
37- Termino peremptorio. 
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THIRD BOOK 
OF THE IMPERIAL CONSTITUTIONS BEGINS 


Tite I (51) 
About the rights of royal property * 
King Roger 


We desire that our princes, counts, barons, archbishops, bishops, 
and abbots should know that whoever holds any property great 
or small from our regalia can in no way and by no ingenuity alien- 
ate, grant or sell, or diminish in whole or in part anything belong- 
ing to our regalia in such a way that our regalian rights are dimin- 
ished or abolished or suffer a loss. 


Titte II (52) 
How vassals should not be ordained? 
The same king 


No bishop should presume to ordain adscripti without the desire 
and assent of the persons to whose right and power they have been 
subject. If those with whom they have been enrolled should be 
convicted of receiving any reward for the permission to ordain or 
consecrate them, they will lose the right of adscription * and the 
one who gave the money will be sold with all his property for the 
benefit of our fisc after he has been removed from orders. But no 
evil should be able to hinder our constitutions at any time. If, 


1. See Margaret Howell, Regalian Right in Medieval England (London: Athlone 
Press, 1962), pp. 201-10. 

2. Le., as clerics. 

3. Le,, holding adscriptii. 
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for example, priests have been appointed to a church in the 
country or in a village and, after their departure, others must be 
substituted, and the obstinate lords of that country place or village 
refuse to allow a substitution among the adscriptii, it appears 
worthy and most just to our clemency that the lord should be 
corrected by the law at the just petition of the Church, especially 
since the bishop is looking for a person suitable for the priesthood 
from the adscripti themselves. But the sons of an adscriptius, who 
has been called and ordained, should return to the condition of 
adscripti and should not receive any advantage. 


Titre III (53) 
About those who should enter the clerical order 

King William 
We correct by a generous interpretation the errors of those who 
say that certain villans have been forbidden by a royal constitution 
to enter the clergy. We order that it should be made known that 
the only villans forbidden to become clerics are those who are held 
to personal service, 7.e., with respect to their own person, like the 
adscripti, the serfs of the glebe, and others of that kind. But if any 
who owe service by reason of a holding or a benefice desire to be- 
come clerics, they may do so even without the permission of their 
lords, after they have resigned what they hold from the lords into 
their hands. 


Titte IV (54) 
How his right of court should be observed 
The Emperor Frederick 


We believe that it would be worthwhile and consistent with reason 
for us, who preside at the throne of justice and constantly and per- 
petually preserve the rights of all, to be mindful of their concerns. 
However, we should revoke to our ownership and domain those 
properties held by others by a certain rashness and, as we say 
openly, by illegal presumption. Therefore, we order by the pro- 
mulgation of this law that all the fideles of our Kingdom of Sicily 
must take inviolable care to resign totally into our hands all cities, 


Se b 
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castra, estates, villages, and any other property that was formerly 
within or outside the domain or part of the domain. We also forbid 
that any rents or services owed to us should be held or suppressed 
by anyone at all. All the trusty men of our kingdom should know 
well, regardless of their rank, that those who hold any of the afore- 
mentioned properties, for which they do not have a privilege from 
the divine kings, Roger, William I, or William II, our predecessors, 
or a special royal charter from our highness, obtained from us to 
our certain knowledge or granted by our predecessors, the divine 
Augustuses, our parents,* and confirmed to our certain knowledge, 
and who do not resign it when they have been required to into our 
hands or into the hands of those appointed by us before the Feast 
of the Nativity next, will without doubt pay four times the incomes 
or rents, or for any use they have received, to our court from what 


they have so unjustly held. 


(55) 
The same Augustus 


Since we esteem persons more than other property, to the extent 
that we regard them as more valuable, so much the more do we 
impose a harsher penalty on those who detain persons who are 
known to belong directly to our domain. For in this we are not 
so much seeking our own interest as protecting the inclination of 
liberty, since all men are rightly considered to be free if they be- 
long to the imperial highness and the royal power without any 
mesne lord. Therefore, by this decree of prohibition, we expressly 
forbid all nobles of our kingdom, whether they are counts or 
barons, to dare to detain longer those who belong to our domain or 
to some barony that belongs to our domain. On the other hand, if 
anyone who passes from the possession of another by trickery does 
not explain this to our court, we order that he should be punished 
by the confiscation of all his goods. We also order that anyone who 
knowingly detains another should be punished by an equivalent 
amount. 


4. The Emperor Henry VI and Constance of Sicily. 
j. Le. if they have no lord but the king. 
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TirLe V (56) 
About the revocation of fiefs and feudal property 
The same Augustus 


In order to amplify the constitution issued by our grandfather, 
King Roger, of divine memory, about the forbidden diminution of 
fiefs and feudal property,° we order that all alienations and con- 
tracts of any kind that diminish or alter fiefs or feudal property 
should have no validity at all unless they are confirmed by the 
special license of our highness. Also, if any negotiations about these 
matters have been made without the mandate of our court, we 
order that the oath which has been inserted or even the stipulation 
of the penalty should carry no weight. We grant those entering 
into and alienating these properties the right to revoke all of the 
aforesaid negotiations by their own right. We also order that judg- 
ments arranged from the compromise of those negotiations should 
be invalid, since, by our constitution, cognizance in these affairs has 
been entrusted to definite persons, to the master justiciar and the 
justiciars alone. But we permit barons and knights to settle on in- 
heritances as long as they do so under the annual service and rent 
owed by ancient custom so that the rent or service due may not be 


diminished. 


(57) 


On the same subject 
The same Augustus 


By this edictal law, which will be perpetually valid, we forbid all 
the fideles of our kingdom, counts, barons, knights, or any other 
person or cleric, to dare to transfer property, obligated by any kind 
of services on which rents and service are due in whole or in part to 
our court, to another by any title of alienation of any kind either 
while they are alive or by their wills, or even to alter it in such a 
way that our court may lose that service or rent. 


6. LA, Ill, I. 
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TirLe VI (58) 
How those persons who have passed to the holding of 
another should be recalled 
The same Augustus 


If any townsmen or villans who belonged to our domains in former 
times pass for any reason at all to the possessions of churches, 
counts, barons, or any others at all after they have left a dwelling 
or holding on our domain, they should be compelled to return 
within three months, if they were in the same province, and within 
six months, if they were outside the province, on the demand of 
those appointed by us, with their entire whole families to the land 
of the domain that they deserted. But if anyone knowingly re- 
ceives men of this kind, or if, after receiving them unwittingly at 
the beginning, he refuses to turn them over to our court on demand, 
he should pay one pound of the purest gold to our treasury and 
should also be forced to hand them over to our court along with 
all the profit they have taken. With an equal concern, we also 
order that if men belonging to churches, counts, barons, or knights, 
who are held only to the slightest personal services on their do- 
mains, have passed to our domains or the lands of others regard- 
less of rank since the time of our happy coronation,” they should be 
compelled to return to the lands of their lords within the aforesaid 
periods of time, 7.e., three and six months from the time the demand 
was made. If a prelate or count, baron or knight, or anyone else, 
whether he is acting with knowledge or out of ignorance, should 
detain the aforesaid men and should not return them on demand 
after the aforesaid period of time, he should know that he will be 
condemned to pay one-half pound of the purest gold, half of which 
we desire to be paid to our treasury and the rest to those who suf- 
fered the loss. 


7. Le., since 1220, the Assizes of Capua, which followed immediately on Frederick’s 
coronation as Holy Roman Emperor. 
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Titte VII (59) 
How men who have taken an oath of fealty on the 
domain should not be held 
The same Augustus 


Since we believe that the favor of our preeminence 1s a sufficient 
protection, by reason of the shield of our defense, for each and 
every person of our kingdom against the attacks of anyone, we do 
not permit without serious reason and with difficulty any persons 
who have passed to the protection of others to despair of the pro- 
tection of us and our officials, especially in their judgments. There- 
fore, since we are not willing to pass over these matters by pretense 
and to tolerate with equanimity the things that are done to our in- 
jury, we firmly order by the promulgation of the present law that 
none of the men of our domain should be allowed to hold anyone 
at all by fealty or commendation, or to retain those whom they 
once held, without offense to our highness, unless they show a priv- 
ilege or document fortified in due solemnity by us or by the divine 
kings or Augustuses, our predecessors. For we do not desire that 
any prescription ® should benefit those who, in contempt of the 
oath of fealty they owe, by which they are required not to usurp 
but to defend the property of the fisc, hold for any period of time 
men who belong to our domain or who, if they had not been re- 
ceived by them, would have remained in our domain. But if any- 
one attempts rashly to receive someone in the future or to retain 
those whom he has already received for more than a month from 
the day of the promulgation of this law, he will pay ten pounds of 
the purest gold to our fisc. But if he receives other persons or the 
same persons in fealty again, all of his goods, movable and immov- 
able, will be confiscated. If he should attempt the same rash act 
again, we order that his disobedience should be punished capitally, 
because we desire that repeated transgression should be punished 
more harshly, and we abolish entirely the custom contrary to this 
which is said to have existed until now in some parts of the king- 
dom. 


8. Prescriptions are exceptions on behalf of the plaintiff, usually specifying a 
period of time during which an action can be brought. 
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Tite VIII (60) 
About proof by public documents on a complaint 
involving homage 
The same Augustus 


If any doubt should arise about men because our Caesareans ° con- 
tend that they belong to our domain while the possessors, who 
hold fiefs in cities or possess heritable tenancies, assert that they 
belong to their fiefs or heritable tenancies, we desire that this kind 
of procedure should be followed. All those whom the possessor 
has not proved to belong to him by privileges, as our law has 
sanctioned, or through public purchases and authentic documents, 
or that they swore to their predecessor who held the fief in the 
time of our predecessors, the happy kings, and who are found 
today to hold certainly some property from the same fief, should 
be known to belong completely to our domain, since the common 
law of property makes a prima facie case for us.*° Therefore, there 
must be two requirements for this so that the men whom any 
person holds by right of fealty or commendation in the cities or 
castra of our domain cannot be summoned to our domain. First, 
in the aforesaid times of our predecessors, they or their ancestors 
should have held the men. Second, in these same times, they should 
have held some fief or heritable tenancy from the same lords or their 
predecessors whereby they are justly considered their men. 


Tirte IX (61) 
How men should not be held by reason of land or a fief 
The same Augustus 


Because often something illegal is attempted under the guise of the 
legal, we close every road and ground for frauds by ordering that 
no one should be allowed to obligate his own person to any services 
for any land or fief he may hold or receive from a count, baron, 
knight, ecclesiastical, or secular person by any agreement sup- 


9. In the Liber Augustalis, the term does not have a technical meaning as in the 
Codex Theodosianus, 10, 7, where it refers to fiscal officials. 
10. CJC, D, 34, 1, 10 pr. 
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ported by any solemnity of law and thereby to take the oppor- 
tunity to hasten to the commendation or domain of another, 
Rather, he should know that he may only receive rents in mone 
or in other goods for that person. For we, who are the lord of 
persons, are not willing that persons should be obligated to per- 
petual services or ranks without the assent of our serenity. 


Titte X (62) 
About the men of barons who possess land from the 
men of the domain 
The same Augustus 


If any churchmen, counts, barons, knights, or even angarii™ or 
simple villans, or men of any rank should buy or otherwise acquire 
heritable tenancies or part of them from the men of our domain 
or any others who possess them in the land of the domain or its 
pertinencies, we order that the buyer should hold the properties he 
will buy or has bought on the same conditions as the seller himself 
held them. He should not be held completely to his lord thereby, 
and he should be allowed to sell, grant, or otherwise alienate to 
them while he is alive or by last will, without the license and man- 
date of his lord, those properties which he bought legally without 
the license of the lord. If such a buyer happens to die intestate, 
those persons from the descending, ascending, or collateral line 
who can inherit other property from the same person intestate 
should inherit the aforesaid properties. But if none of the aforesaid 
at all survive, the lord should inherit what that man holds from him 
in fief. But we desire that our fisc should be the heir of heritable 
tenancies acquired from a dead man by any right, as is the case 
with other vacant property. But before the aforesaid property 
comes to our fisc, we can dispose of it at the pleasure of our majesty 
and under the conditions, rents, or services that please us. But we 
make an exception from the tenor of this most sacred law for bailiffs 
of lords who receive these properties in their administration. We do 
not desire them to alienate this kind of property when they have 
acquired it or to transfer it in any way, until they have satisfied 
their lords for their administration or until the lords have arranged 
to receive the required satisfaction. 


11. Angarii were men burdened by personal labor services. 
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Tirte XIII (63) 
How a dowry should be established in fiefs and castra 
King William 

If any baron or knight marries a wife and he has three fiefs, he may 
legally establish one of the three fiefs as a dowry for his wife. But 
if he has fewer, we permit him to establish a dowry in money de- 
pending on the nature and the number of the fiefs. However, if 
he has more than three, he may legally establish a dowry out of the 
part that has been determined to be greater. Moreover, a count or 
baron who holds castra can establish a dowry from these castra, but 
he cannot establish the castrum from which the barony or county 
takes its name as a dowry. 


Titte XIV (64) 
How the surety of lords and vassals should be applied 
The Emperor Frederick 


If a lord has not freed from his pledge a vassal who has gone surety 
for him in a criminal and capital case, he will ipso jure lose his hom- 
age. But if he does not have care to free him when he has gone 
surety in a civil case or for a debt, the lord will be responsible 
for the entire loss that the vassal has thereby incurred. Vassals have 
permission to make pledges for their lords in movable property, 
next in heritable tenancies, and finally in feudal property. They 
can also sell movable property after they have paid for their lords 
and they can sell heritable tenancies after they have held them for a 
year from the day of payment of the pledge in order to provide 
for their indemnification from the price of the aforesaid properties. 
But they cannot obligate feudal property which has been taken for 
a pledge. However, they may obtain indemnification in a similar 
way from its income. In the contrary case, if a vassal should ne- 
glect to free his lord who has gone surety for him in a criminal 
case, he will lose whatever he holds from the lord. If the vassal re- 
fuses to free his lord who has acted as his surety in a civil complaint 
or for a debt, he should be responsible for the entire loss that the 
lord thereby incurred, and full permission is granted the lord to 
pledge for the loss. 
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Titte XV (65) 
On dowries 
The same Augustus 


We also grant permission for barons and knights to establish q 
dowry from two fiefs, and if one of them has only one and a half 
fiefs, he can establish a half-fief dowry. But if any of these barons 
or knights have only one, he should know that he will be allowed 
the right to establish a dowry for his wife in the future only in 
money and not in land, depending on the nature of the fief. 


TitLe XVI (66) 
How dowries should be established 
King William 

After the death of her husband, a woman who has a dower in land 
is required to promise fealty for the dower to the heir or to the 
lord of the barony for his life, his members, and the capture of his 
body. She should also promise that she will not seek by guile or 
ingenuity the means whereby the aforesaid dower may be with- 
drawn from the barony or county, always with the reservation 
of the mandate of the higher lord. But a woman is not required to 
promise fealty to the sons of a common marriage.” At the request 
of the lord, a woman who holds a dower is required to be present 
at service of the court. If she should not be present, she should be 
disseized ** after three warnings by the lord. Also, if unjust bur- 
dens are inflicted on the men by the dowers, the woman is re- 
quired to correct them by the lord of the barony or the fief. The 
men ought to promise fealty to the lady of the dower, always with 
the reservation of the right of the lord, count, or baron. They are 
also required to promise fealty to the count or baron, with the 
reservation of the right of the aforesaid lady of the dower. 


12, These sons would not be legitimate. Corpus Iuris Canonici, Decretal., 4, 17, 19. 
13. Dissaisiri. 
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Tite XVII (67) 
About brothers who obligate part of a fief for 
the dowries of sisters 
The same king 


We permit brothers to obligate part of a fief for the dowries of 
their sisters if they do not have movable property or heritable ten- 
ancies. Also, if they have three or more fiefs, they can grant one of 
them as a dowry for their sister. However, in all the aforesaid 
matters, if a fief is alienated, obligated, or established as a dowry, 
the marriage itself should be contracted by our special license. 
Otherwise, all agreements will have no force. 


TitLte XVIII (68) 
About the promise of fealty to lords by vassals 
The Emperor Frederick 


Vassals ought to promise fealty to their lords concerning life, mem- 
bers, and the capture of their body and earthly honor.** They 
should not reveal the counsel that they gave to them. If they hear 
anything wrong about them, which they cannot deny personally 
or through others, they should have care to announce it to the 
lords or to others on their behalf in person or through others as 
quickly as they can. They should not act in deed, in counsel, or in 
conspiracy in any way that may lose their lord’s land which they 
hold. Rather, they should take care to defend their lords against 
all men to the best of their abilities, always reserving the fealty, 
mandate, and ordinance of us and our heirs. 


Titte XIX (69) 
About the pledge given for lords by vassals 
The same Augustus 


If a vassal is not willing to give a pledge for his lord when publicly 
required by him, or if he commits a felony against him, his children, 
or his wife, or if he is unwilling to make account for him in a 


14. This was a formula used to sum up obligations of vassals to lords. Capasso attrib- 
utes this law and the two following to King William. “Sulla storia esterna,” 
396. 
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sentence of a judgment in his court to those who make complaints 
about that which is the lord’s business, the lord can disseize the 
vassal of that which he holds from him by esgardium.* 


(70) 
In the contrary case, if a lord is not willing to give a pledge for his 
vassal who has been accused in a criminal matter in court that does 
not concern the royal majesty, or if he beats him without cause, or 
if he commits adultery with his wife, or if he violates his daughter 
against her will, the lord will lose his homage and the aforesaid man 
will belong directly to our court. 


Titte XX (1) 
How aids should be exacted from men* 

King William 
The complaints of the fideles of our kingdom come to us often 
because prelates of churches, counts, barons, and knights exact 
and extort aids from their men for their needs by their own arbi- 
trary decision. Therefore, since we desire to provide mercifully 
against the harsh oppression of our subjects, we order that lords 
may seek an aid only in the cases given below: for the redemption 
of the lord, if he was captured by our enemies while in our service; 
for making his son a knight; for buying land, but only once when 
he buys it for our service and for our army; and a moderate amount 
for our support when it happens that we are guests in their lands 
or should receive support from them. In all the aforesaid cases, 
however, lords should exact and demand the aid from them in 
moderation. 


Titte XXI (2) 
About aids for the knighting of a brother ™ 
The Emperor Frederick 


We grant the right to exact the aid from their men in moderation 
depending on the ability of the men and nature of the expenses to 


15. Le., by a judgment in the court of the lord, 

16. This ive followed the general custom regarding the levying of feudal aids. 

17. This law provided for an exceptional aid. Marc Bloch, Feudal Society (Chi- 
cago: University of Chicago Press, 1961), p, 223. 
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counts, barons, and all knights of our kingdom who hold fiefs, on 
the occasion of the knighting of a brother, if a count or baron or 
knight should make him a knight at his own expense. Moreover, 
it is required by justice that a brother should be made a knight no 
less than that sisters should be married, by reason of the fact that 
the elder brother is deigned to have them from a common father. 
Even if a younger brother departs from the family of the brother, 
even against his brother’s will, perhaps because he hopes for an in- 
crease in movable goods and a better fortune, still, when he returns 
he can demand from his elder brother the knighthood due him 
without fear of repulse from the goods of his father. 


Titte XXII (3) 
How marriages should be contracted '8 
King Roger 


By the present law, we order that all the men of our kingdom and 
especially the nobles who desire to contract marriage must have 
the marriage celebrated solemnly and publicly, with due solemnity 
and a priestly blessing, after the betrothal has been solemnized. 
Otherwise, they should know that, if they die, they would be act- 
ing against our royal edict and would have no legitimate heirs either 
by will or by intestacy among those who were procreated from a 
clandestine and illegal marriage against our law. Women should 
also know that they would have no legal right to the dowers due 
other wives. We relax the rigor of this law to all those who have 
already contracted marriage at the time of its promulgation. We 
also relax the chain of this necessity for all widows who desire to 
marry a husband. 


Titte XXIII (4) 
A wife should not be married without license of the court 
The Emperor Frederick 


In order to preserve the honor due to our crown, we order by the 
present constitution that no count, baron, or knight, or anyone else 
who holds in chief from us baronies or fiefs registered in the rec- 


18. See Corpus luris Canonici, Decretal., 4, 3, 3. This decretal may have been in- 
fluenced by this law of Roger II. 
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ords of our diwan, should dare to marry a wife without license, 
They should not dare to marry off their daughters, sisters, or 
granddaughters, or any other girls, whom they can and should 
arrange marriages for, or to marry off their sons with movable or 
immovable property, notwithstanding the contrary custom which 
is said to have been observed in some parts of the kingdom. 


Titte XXIV (5) 
About the succession of nobles to fiefs 
The same Augustus 


When a count or baron has gone the way of all flesh,” their sons 
or grandsons may not dare to receive oaths from the men unless 
they have first, as is the custom, obtained the license and mandate 
of our excellency for receiving these oaths. Anyone who acts to 
the contrary should know that the aforesaid barony and fief along 
with all his remaining goods, movable and immovable, must be 
confiscated. 


Titte XXV (6) 
The death of a baron must be announced to the emperor 
The same Augustus 


After the death of a baron or knight who has held some barony or 
fief from a count or from another baron which is registered in the 
records of our diwan, we desire that the death of the deceased 
should be announced to our excellency by the count or baron 
from whom he held the aforesaid property, and the nature and 
amount of the property that the deceased was holding from him 
should be announced as well. We desire that the movables of the 
deceased should be recorded in an orderly manner, and we com- 
mand that all of these things, after they have been drawn up in 
public documents, should be sent to our court so that by our 
command it may be decided to whom they ought to be assigned. 
Also, if it happens that a barony or fief, which looks to our munif- 


19. “Viam universae carnis.” This is the earliest use of the phrase that I have 
found. III Kings 2:2 (I Kings 2:2) has “viam universae terrae .. .” in the 
Vulgate, which was the text followed in the thirteenth century. 
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‘cence for concession, was granted by us, as is the custom, we 
will take care to send our letter to him from whom the fief is held, 
and he should assign it to the one to whom we might grant what 
was held of him, whether it is a castrum or plain land. But, without 
further delay, after our mandate has been received, the count or 
baron will have care to accomplish this. But if some relief *° has 
been received, as is the custom, it should not exceed the amount of 
ten ounces of gold for assigning the possession of the land granted. 


Titte XXVI (7) 
About the inheritance of the sons of counts and barons 
The same Augustus 


We have heard that an evil custom has been observed until now in 
some parts of our kingdom whereby daughters do not inherit the 
goods of a count, baron, or knight who dies without leaving male 
heirs. Rather, male relatives, however far removed, both receive the 
wardship of the orphan daughters after the death of the father and 
usurp the inheritance, and they marry off the daughters according 
to their own designs. Indeed, this is considered to be contrary to 
nature, which commended both males and females to the vows of 
their parents without distinction of sex, and it is modified both in 
the common law and especially in our own. Therefore, by this our 
law, we order it to be valid through each and every part of our 
kingdom that, on the death of the father, both sons and daughters 
—youths, elders, or minors—should be summoned to the inheri- 
tance of their parents without distinction of sex. But if male sons 
should survive the deceased father together with female daughters 
or even sisters, we desire that the males should be preferred to the 
females in the inheritance of goods regardless of the condition of 
the father, whether he was a Frank or a Lombard, a knight or a 
townsman, but at the same time they ought to marry off, according 
to their peerage,” the sisters and aunts, brothers and grandsons to 
the best of their ability and according to the number of surviving 
sons. But if only females have survived, we desire that they should 
be admitted to the inheritance to the exclusion of the other relatives 


20. This was the money paid to a lord at the regranting of a fief. 
21. They should be married within their rank in society. 
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if they are of age. But if minor daughters of counts, barons, or 
knights survive, our excellency will receive their wardship to be 
granted according to the approved custom of the kingdom to the 
one or to be held for the one or for another who should exercise 
it in trust. Therefore, we, with God before our eyes, from the 
provision of our mercy will take care to marry them off according 
to their peerage when they arrive at a marriageable age (when 
they turn fifteen) and pass from our wardship or that of another 
with all the goods that belong to their father. 


Titte XXVII (8) 
About the succession of nobles to fiefs 
The same Augustus 


So that no doubt at all can arise regularly in the future about the 
inheritances of counts, barons, and all who hold fiefs in chief from 
us, we order by a clear constitution that children and grandchil- 
dren and from them, great grandchildren, great-great grandchil- 
dren, and so on to infinity descending from the descending line, can 
freely and absolutely inherit regardless of sex from those holding 
fiefs. But the prerogative of sex must be preserved so that the male 
is preferred to the female, and the prerogative of the elder in age 
must be preserved among those who live in the kingdom by the 
special law of the Franks. Those springing from the collateral lines, 
as brothers either from both parents or from one only, and un- 
married sisters, even when then the survivor did not have a com- 
mon father, may inherit. But married and dowered sisters are not 
admitted to the inheritance of their brothers. However, children 
of brothers should have the same right as their father in those 
things which belonged to a common father, i.e., their grandfather. 
But grandchildren of brothers do not inherit by their own right 
the property acquired by an uncle from our largess or any other 
title. But the inheritance is not passed on to those placed in a 
further degree, namely, the children of grandchildren from a 
brother and those following them, even to those who had a com- 
mon grandfather. Moreover, unmarried daughters living at home 
after the death of their father exclude grown-up sisters who are 
married and dowered from the goods of the father. But if they have 
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not received a dowry from the paternal goods, the grown-up 
sisters are given preference over minors, if they live by the law of 
the Franks. But if they live by the Lombard law, when the dowries 
have been collected after the inheritance has been divided into the 
proper shares, the married daughter or daughters, whichever there 
may be, can demand their portion. But we do not deny the hope 
of our favor to those who seek it in all the matters in which we 
said earlier that more distant relations should be excluded from the 
property of a common ancestor or from the things acquired by 
him. For we have decided in our liberality to prefer them to others, 
if there are co-seekers for the same fief, which has reasonably de- 
volved on us, as long as our court is offered as much by the kindred 
as was offered by the stranger. But if we should wish to hold these 
fiefs in our domain or to give them to others from pure generosity, 
no one should think that an injury has been done to him if anything 
devolves justly on our court and we retain benefices for ourselves 
or confer them on others who expect them from us. 


Tirte XXX (9) 
About the right of wardship * 
The same Augustus 


We provide in an imperial manner for minors who cannot be 
helped by the judgment of their age. We order that if our 
serenity grants the wardship of male or female youths to some- 
one’s administration, they should render account of the administra- 
tion of the wardship in the presence of the justiciar of the region 
or another to whom we have ordered this especially delegated, 
after they have relinquished the wardship with the arrival of 
puberty. After the amount which should be given to the court for 
this wardship has been deducted, as is the custom, and also after 
just and moderate expenses (which it will be established that this 
guardian has paid out for his sustenance and dress and which he 
has made for the person or property of the child or for the service 
due our court from the property of the minor) have been de- 
ducted, the remainder must be handed over in full to the orphan. 


22. In the Middle Ages, the king held the wardship of all minors among his 
tenants in chief. 
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But if it has been proved that the guardian has administered the 
property of the child fraudulently, he must repair his entire loss as 
a result of this fraud, whatever it may be, from his own property 
and pay that amount to our sacred treasury. We abolish for the 
future the evil custom that, until now, exempted guardians from 
making accountings. 


TitLte XXXI (10) 

About the administration of ecclesiastical property 
after the death of prelates 
King William 
It has come to our attention that bailiffs, who were formerly ap- 
pointed for churches lacking pastors in order to guard and keep 
secure the property of the churches for the period provided for 
this by the pastors, did not perform this service as faithfully and 
zealously as was enjoined by our court, but treated and guarded the 
property of these churches badly. But, since we have in our hand 
and under our protection all the churches of our kingdom and 
especially those that lack pastors, and since we are unwilling for 
the property of these churches to be diminished or defrauded in 
any way, we order and decree that whenever in the future any 
archbishop or bishop dies, the property of his church should be 
committed to the custody and care of three of the better, more 
faithful, and also wiser persons of that church, to be guarded and 
preserved for the work of the church as it would be by the pastor 
in the same church, Only the needs of those living there should 
be preserved in a reasonable and sufficient manner from the rents 
and incomes of that church for the use of those who serve it. From 
these rents and incomes, much may be devoted reasonably and well 
to that church; the rest should be preserved safe and intact by those 
custodians for the work of the church until a pastor is appointed 
there. But when a pastor has been appointed in the church, they 
should hand over the remainder of the property and the revenues 
of that church to the pastor and should then render an account to 
him. 
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Tirte XXXII (11) 
About new construction 
The Emperor Frederick 


We order that castra, fortifications, and towers erected after the 
death of our cousin, King William, of divine memory, ought once 
again to be destroyed. Their destruction does not require any license 
from our majesty, as it has been decided by us in the court held at 
Capua. Those who refuse should be punished by confiscation in 
accordance with our constitution, if they refuse to destroy this 
construction before the coming Nativity of the Lord. By the pres- 
ent law, we enjoin that no one should be permitted to rebuild 
fortifications without the mandate of our highness. 


TitLte XXXII (12) 

Prohibition of the construction of castra in the 
lands of the domain 
The same Augustus 


For the future, we forbid the construction of buildings in the 
districts of our domain, by which its defense, fortification, or free 
access or egress can be prevented. We expressly forbid the erection 
of towers by private persons in the aforesaid places from now on. 
For we believe that our fortifications and, what is more secure, the 
fortification of our protection, is sufficient for the protection of all 
fideles of our kingdom. 


TitLteE XXXIV (13) 
About fugitive male and female slaves 
King William 


We order generally that no male or female slaves should be seized 
by anyone unless they restore them to their lord as quickly as pos- 
sible. If they do not know the lord, they should hand them over to 
the bailiffs of our court. The bailiffs should send them to our great 
court. They should know that whoever dares to seize any slave or 
handmaiden in any way from now on, or to detain them in any 
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way whatever, will, with all his goods, be subject to the penalty of 
the court. Unless bailiffs send them to our great court, they will 
undergo the same penalty. 


Tirte XXXV (14) 
About money found on the property of another 
The same king 


If anyone finds money, gold or silver, precious stones, or something 
else that does not belong to him, save for animals whose disposition 
was established earlier, the finder should immediately show it to our 
justiciars or to the local bailiffs, and, without delay, he should bring 
it and hand it over to our great court. Otherwise, he will be held 
by the penalty for theft. For each man should know that all dis- 
coveries in our kingdom, whose owner does not appear, belong 
particularly to our fisc. For our piety has mercifully established for 
those absent that these properties, after they have come into the 
hands of our court, will be kept by themselves for a whole year so 
that, if anyone comes within a year and proves that they were part 
of his property, he should obtain what was his. Otherwise, after the 
passage of a year, they should be devoted to the uses of the fisc. 


Titte XXXVI (15) 
About fugitive slaves 
The Emperor Frederick 


We order that fugitive slaves, which a royal constitution ordered 
to be sent to our great court and did not decide their further dis- 
position,” should be kept for a year for the convenience of their 
lords. If, within a year, he who can prove by legitimate documents 
that he is the owner appears, we order that the aforesaid slaves 
should be returned to him save for the right which from ancient 
usage, according. to circumstances, belongs to our court. But if 
the owners do not appear, the slaves should be collected for our 
private purposes. We also order that it is sufficient to hand over 
property or money found, whose true and legitimate owners do 
not appear and which a royal constitution ordered to be brought 


23. LA, Ill, XXXIV. 
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to our court by the finders, to the local bailiffs. For we do not 
think that it is equitable for a person who hands over to the court 
all that he has found, with the zeal of the trust by which he is re- 
quired, to feel inconvenienced on account of that trust by being 
forced to labor unwillingly at the court which is far removed. But 
whoever does not hand over property of this kind to our bailiffs, 
and also our bailiffs, who do not send the property which has been 
handed over to our court, should know that they will certainly be 
condemned by the penalty for theft, which is to be paid to our 
treasury. 


Titrte XXXVII (16) 
About prescriptions *4 
The same Augustus 


We order that the harsh and iniquitous custom about prescription 
which was observed in some parts of our kingdom should be sup- 
pressed. We introduce the present law about them, and we re- 
peal all those contrary to it among the fideles of our kingdom. 
Therefore, we order that the prescription of a year, a month, a 
day, and an hour, by which someone lost the ownership of his 
property and a Frank could not make a complaint about disseizin, 
should be completely abolished, but the general prescriptions of the 
common law should be retained ™ ; 7.e., among those present, the 
prescription of ten years; among the absent, twenty years; with the 
preceding title concurrent everywhere and with good faith from 
both parties. We desire that every right and every action by the 
prescription of thirty years among private persons, save for the 
actio hypothecaria,*® whose life is occasionally extended to forty 
years, should be abolished. Also, the prescription of forty years 
between brothers introduced by the Lombard law to the effect that 
the parties involved should not make an agreement,”” in which one 
of the brothers swears that he held from another at the time of the 


24. See above, note 8. 

25. CJC, Inst., 2, 6 pr. 

26. The actio hypothecaria or actio quasi Serviana made possible an action when 
the thing pledged remained in possession of the debtor. See also CJC, 7, 39, 
Hct, 

27. Super adequatione stantium partium minime facienda. 
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aforesaid possession, will remain in force and will be extended to 
all the fideles of our kingdom by the present constitution of our 
highness. The usucaptions ** which were introduced by the com- 
mon law about movable property have been preserved in their 
validity. 


Titte XXXVIII (17) 
About the action and exception of property 
The same Augustus 


We have decided to abolish the custom which was observed until 
now in judgments by which fiefs which were possessed for a very 
long time could not be prescripted, and in this way possession was 
of no value to the possessor or even to the suitor to prove dominion 
over the property, which perhaps they and their ancestors had 
possessed from time beyond memory. Therefore, we order that 
anyone who in the future possesses a whole or part of a fief, how- 
ever small, from which definite and designated service is due to our 
court or to another, for thirty years continuously and without in- 
terruption of civil or natural time or of the minority of his ad- 
versary (who also has been present in the kingdom) will be forever 
secure. Also, we grant him an action against any possessor if he 
loses possession, and we grant him an exception against anyone 
who sues him. We also offer this for those who have held for the 
past thirty years until now in that property which, even if the 
complainants cannot fully obtain justice, they cannot be excused 
from evident neglect in this at least: that they could introduce an 
interruption of prescription among those who had the administra- 
tion from us by a legitimate agreement or by joinder of issue, as it 
was granted in the ancient laws. But we desire that all the aforesaid 
provisions should be received sanely so that the prescription of 
thirty years may remain in force in respect to whole fiefs and the 
smallest part of them. Nothing can be proposed to the prejudice 
of our state from this prescription, since with whomever resides the 
designated and due service, which is considered to adhere not only 
to the person but also to the property, it would in no wise be lost 
or diminished in any way. But if someone makes a prescription 


28. Usucapio was acquisition of property by prescription. 
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manor or marors certainly belonging to a fief or a part of 
about rch another makes a prescription about as free from service 
a fief aha there is uncertainty that service is required, we order 
os vescription regardless of period should not be valid for 
that ge when these properties have been removed from the fief, 


sill ; that the service itself is necessarily diminished. 
tne 


TitLtE XXXIX (18) 
About the extension of a prescription 
The same Augustus 


We extend the prescription of forty years and that of sixty years, 
which until the present were used in suits against the fisc in public 
matters, to a period of one hundred years. The minor prescriptions 
atroduced against the fisc, 7.e., for four years in property granted 
by us and for three years from sentences delivered against us, wi 


remain in force. 


TitLte XL (19) 
About injuries inflicted on curials and some others 


King Roger 


Judges should have the most diligent care that they consider the 
dignity of curials in any accusation of injury and that they hand 
down their sentence in accordance with the quality of the persons, 
both on whom the injury was inflicted and those who inflicted it, 
and when and where such rash acts were perpetrated. Moreover, 
strictly speaking, the injury was not inflicted on them but is con- 


sidered an offense against the royal dignity. 


TittE XLI (20) 
About the repulse of officials and the penalty 
established for their excesses 
The Emperor Frederick 


we desire that only those of our officials who suffer some injuries 
: € exercising an office committed to them should enjoy the 
Prerogative of officials about the inflicting of injuries. Those who 
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in the process of carrying out vengeance on their enemies or jn 
their private business, while they are pursuing some of our subjects 
unjustly, suffer injury as they work their wickedness on our fideles, 
should not enjoy it. In fact, we are not even occasionally willing 
for such officials to enjoy this prerogative of office. We desire to 
pursue their excesses committed under the protection of our ad- 
ministration the more quickly insofar as the concealed crimes of 
those who represent us can be repeated to the grave loss of our 
subjects and the injury of our majesty. Moreover, we ourselves 
have perceived by visible experience that they have already been 
repeated. Therefore, we order that those who take anything by 
reason of any office committed to them by our appointees or by our 
generosity to the injury of our fideles, for which they may have 
prepared the schemes for their depredation long before they re- 
ceived office, should be condemned to four times the amount they 
have received, after they have restored the full amount to those 
who suffered the injury. But if they afflict them in some other way, 
perhaps by driving them away with injuries, we order that they 
should be condemned to the confiscation of a third part of their 
goods. In either case, we order that those who thus abuse offices 
should be removed from office with perpetual infamy. They will 
never again be admitted to the offices of our administration by us 
or by our ministers.” 


Titte XLII (21) 
About the consideration of injury, of time, and of person 
The same Augustus 


We have provided that the various penalties for composing in- 
juries should be reduced according to the different ranks of men 
to the unity of common law, and we have abolished completely the 
laws and customs which were observed until the present under 
these conditions. Therefore, we order that the provision of com- 
mon law should be observed in all things, i.e., that the distinction of 
persons who inflict and suffer injury should be made about everyone 
who has suffered an injury whether he is a public or private person 
and whatever his rank. Consideration must also be taken of the time 


29. Ministerialibus. 
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when the injury was committed and no less where it was com- 
mitted and in whose presence, whether the injury was committed 
in court or outside of court. We also order that consideration 
should be taken of the part of the body in which the injured 
party suffered the injury. Thus, the one who presides in the court 
should hand down judgment with diligent attention and with both 
special and just consideration to all matters, i.e., after he has re- 
ceived an oath, following an estimate from the party who has 
suffered the injury that he would have preferred merely to have 
lost his case rather than to have sustained injury. After the 
plaintiff has sworn in the aforesaid manner in this matter, the con- 
demnation should follow, without denying the remedy of an ap- 
peal from the definitive sentence to a higher judge to the plaintiff, 
who may have been oppressed by the judge’s estimate, and to the 
defendant, who may feel that he was seriously oppressed by the 
amount of the estimate comprehended in the sentence. We also 
order that this should be inserted most providentially in our law, 
because in some parts of our kingdom there was a lack of needed 
correction. For the person who suffered injury received no part of 
the payment at all but was required to pay the full amount to our 
fisc or to the one whose court it was. In order to correct this, we 
order that anyone who has suffered injury anywhere in the king- 
dom should have, whether by oath or by estimate of the judge or 
by definite penalties contained in the law, one-third of that which 
falls under the condemnation. The remaining two-thirds should be 
left to the lord of the person who inflicted the injury, who has the 
jurisdiction. For we believe that it would be unworthy for the 
person who has suffered the injury to receive as a recompense for 
his suffering no part of the payment which has been obtained by 
him for others, but that he should be content only with the injuries 
inflicted or with insults. 


Titte XLII (22) 
About the injuries of nobles 
The same Augustus 


So that in injuries the degrees of dignities may be more clearly 
distinguished according to the rank of men, we order that a towns- 
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man or rustic who has hit a knight should be punished by cutting 
off the hand that struck the blow unless it will be proved that he 
did it while defending himself. The same penalty should be ordered 
for the son of a magnate not yet knighted *° who tries to strike a 
knight of more noble rank. But if he attempts to strike one who is 
equally noble, we desire that he should be forever deprived of the 
knightly honor and that he should not be present at the judgments 
of nobles and that he should be exiled from the kingdom for a year. 
But if he tries to strike one less noble, he should be held to the same 
penalty, i.e., deprived of kinghthood and judgments. For it is 
equitable to deprive him of knightly honor if, unmindful of shame 
and unaware of decency, he tries to dishonor knighthood, the 
foundation of his dignity. Finally, if a knight strikes a knight, we 
order that the one inflicting the injuries should be punished by the 
loss of all his horses and armor, and he should be exiled for a year. 
But if a knight strikes a townsman or a rustic who is not his vassal, 
after the individual factors have been considered by the judges, 
which we have ordered to be considered in the estimation of in- 
juries, we command that the defendant should be punished ac- 
cording to the nature of the injury following the estimate of the 
judge and the oath of the person who suffered the injury. 


Titte XLIV (1) 
About the acceptable experience for physicians 
King Roger 


Whoever in the future desires to become a physician should pre- 
sent himself to our officials and judges for an examination ac- 
cording to their judgment. But if he should take this for granted 
in his rashness, he should be bound over to jail and all of his goods 
should be confiscated. For this has been arranged so that subjects 
in our kingdom may not be experimented on by inexperienced 
physicians. 

30. Vellectus. 
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Titte LXV (23) (1) 
No one should dare to practice unless he has been approved 
in a meeting of the Masters of Salerno * 
The Emperor Frederick 


We see a special usefulness when we provide for the common 
safety of our fideles. Therefore, since we are aware of the serious 
expense and irrecoverable loss that can occur because of the in- 
experience of physicians, we order that, in the future, no one may 
dare otherwise to practice or to heal, pretending the title of 
physician, unless he has first been approved in a convened public 
examination by the Masters of Salerno. The person appointed 
should approach our presence with testimonial letters concerning 
his trustworthiness and sufficient knowledge both from the masters 
and from those appointed by us, or, when we are absent, he should 
approach the presence of the person who remains in our place, 
and he should obtain the license for healing from us or him. The 
penalty of confiscation of his goods and a year in jail is commanded 
for anyone who dares in the future to practice contrary to this 
edict of our serenity. 


Titte XLVII (24) 
About the number of fideles to be appointed for making 
medical lozenges and broths 
The same Augustus 


In every territory of our kingdom subject to our jurisdiction, we 
desire that two circumspect and trustworthy men should be ap- 
pointed and be held by a corporeal oath, and their names should 
be sent to our court, and under their verification medical lozenges, 
broths, and other medicines may be made legally. Once they have 
been made, they may be sold. By the present law, we also order 
that no one may read in medicine or surgery in the kingdom save 
at Salerno or Naples. No one may take the name of master unless 
he has been diligently examined in the presence of our officials and 
of the masters of the same art. We also desire that those making 


31. The professors at the medical school at Salerno. 
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medicines should be obliged by an oath sworn corporeally thar 
they will make them faithfully ‘according ¢ to the arts and the con- 
ditions of men in the presence of sworn witnesses. If they act con- 
trary, they should be condemned by sentence to the confiscation 
of all their goods. But if those appointed, to whose trust the afore- 
said matters have been committed, are proved to have committed 
frauds in the office granted to them, we order that they should be 
put to death. 


Titte XLVIII (25) 
About keeping the air safe 
The same Augustus 


We intend to preserve the healthfulness of the air insofar as we 
can, for it has been reserved to the attention of our provision by 
divine judgment. Therefore, we order that no one should be per- 
mitted to soak flax or hemp in water within a mile of any city or 
near a Castrim so that the quality of the air may not, as we have 
learned for certain, be corrupted by it. If he does this he will lose 
the flax and hemp which has been put in the water, and they will 
be brought to our court. We order that burials of the dead which 
are not contained in urns should be as deep as half an ell extended. 
If anyone acts contrary to this, he will pay one augustalis to our 
court. We order that cadavers and filth that make a stench should 
be thrown a quarter of a mile out of the district or into the sea or 
river by the persons to whom they * belong. If anyone acts con- 
trary to this, he will pay our court one augustalis for dogs or large 
animals that are bigger than dogs, but half an augustalis for smaller 
ones. 


Trrte XLIX (26) (1) 
About the trustworthiness to be shown by merchants 
in selling merchandise 
The same Augustus 


We order that masters of the mechanical arts whose works are 
necessary for mankind should exercise their crafts legally and 


32. Coria. 
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faithfully. We desire that gold and silversmiths, bronze and iron 
workers, the makers of catapults and bows, and all artisans should 
work with trustworthiness and zeal to the extent that each is 
skilled in his craft. Moreover, we especially enjoin on shield- and 
saddle-makers that they should desire faithfully to make buyers 
more secure, whether there are pictures put on with silver or with 
plate. They ought to strengthen saddles and shields with the needed 
strong ornaments. We desire that butchers and fishmongers, who 
administer the necessities of life for men and from whose frauds 
loss can be inflicted not merely on property but also on persons, 
should be trustworthy in their merchandise and their marketing. 
They should not dare to sell breeding sows for pigs or diseased 
flesh or what has been kept from one day to another, or anything 
corrupt or infected to the loss and deception of buyers, unless they 
tell the buyers beforehand. Also, we order that fishmongers should 
keep trust by not selling corrupt fish and by not keeping it from 
one day to another without announcing it beforehand, as we said 
above. All the aforementioned should announce in advance the 
defect of the things to be sold on his trust and should not sell food 
prepared the day before and reheated on the next day without also 
making a prior announcement. Candle sellers should also make 
them carefully and should not mix anything with them at the 
expense of the buyers and should not include anything in them ex- 
cept cotton paper, or if they do, they should be sure to inform the 
buyers at that time. 


(27) 
Moreover, we forbid tavern-keepers and wine-sellers of any kind 
to dare to sell watered wine as pure. 


(28) 
No one in our kingdom may work gold that contains less than 
eight ounces of pure gold per pound. Likewise, no one may work 
silver that is known to contain less than eleven ounces of pure 
silver per pound. This should be the rule whether artisans make 
cheap work of this kind for themselves or fashion work out of 
materials received from another, like seal-rings, clasps, dishes, or 
gold and silver cups, in which they try to mix something besides 
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the aforesaid amount and content of the materials from the owners. 
In order that the opportunity and the material for committing 
frauds may be closed to all these artisans, we desire that two trust- 
worthy men should be chosen in each locality, to be appointed 
by the bailiffs of the district. When these frauds have been com- 
mitted, they ought to preserve all the aforesaid things in their exist- 
ing state, and they ought to order them for due execution, and they 
should oppose those who contradict them. They should announce 
the frauds of artisans to our court. Also, we desire that the names 
of these officials should be sent to us or to the local lords by letters 
under the seals and signatures of those appointing them and of 
those who advised on their appointment so that from our approval 
or that of other interested parties, those who are suitable may be 
retained and the unsuitable dismissed. Suitable persons should be 
substituted in the subscribed form for those who have appeared to 
be less suitable. We desire that these officials should be obliged by 
the religion of an oath on the Holy Gospels to exercise the office 
committed to them faithfully and diligently. We also desire that 
the names of the aforesaid appointees should be contained in the 
records of our court so that no doubt can arise about them in the 
future. We also order by the present constitution that those who 
will be our bailiffs at that time should establish workshops of arti- 
sans and grape-gatherers, reapers, and the like at a fixed salary. 
These workers will not be permitted to leave the limits of this 
establishment. If they do go outside of it, they will lose the salary 
they receive and pay fourfold to our court. So that the frauds of 
individual artisans may not go unpunished, if they have been found 
to have turned to trickery in their crafts against our prohibition 
and ordinance, anyone apprehended in a fraud for the first time, 
if he makes counterfeit works or sells forbidden or corrupt food 
or watered wine for pure, will pay one pound of purest gold to our 
fisc. If he cannot pay because of his poverty, he should be beaten. 
If he is apprehended in the same crime again, he should lose a hand. 
If he is apprehended committing the same crimes a third time, he 
should undergo the penalty of death on the forks, which he has 
fully merited by committing illegal acts and not correcting the 
things he has done. The same penalty should be ordered for the 
aforesaid officials, if by prayer or bribery or from favor or fear 
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they, corrupted by delinquent merchants and artisans, neglect to 
announce the frauds that have been committed to our great court 
and the regional justiciars. 


TitLe L (29) 
About merchants 
The same Augustus 


We desire that all the merchants of our kingdom should sell their 
merchandise using the same weights and measures in goods large 
and small and using the same ells ** that our court has given them. 
However, no loss can be inflicted on the right owed our court or 
the lord of any place from measures which are larger. But after 
the size of the earlier measure has been considered carefully, no 
more should be paid thereafter than the amount originally paid. 
We also enjoin by the present constitution that those who sell 
pieces of cloth in the future should no longer divide them unless 
they increase the size of the cloth on their own side, but without 
cutting any part off. They will have care to sell their pieces of cloth 
as they can do so to better convenience the buyer, without em- 


ploying any fraud or trickery. 


Titte LI (30) 
About weights and measures 
The same Augustus 


We desire that sellers should sell all their merchandise at legitimate 
weights and measures. But if anyone has been found to have acted 
falsely or to have committed other frauds in weights or measures 
or in ells or to have cut something from a piece of cloth, he should 
pay one pound of the purest gold to our fisc. If the person con- 
demned cannot pay this amount, he should be publicly beaten 
through the land in which he committed the fraud, with the weight 
or measure hung around his neck for a punishment and as an 
example to others. If he is apprehended a second time in the same 
fraud, his hand should be amputated. If he has repeated his crime 
a third time, we order him to be hanged. 


33. Sub eisdem cannis. 
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Trrte LIT (31) 
About the penalty against merchants 
The same Augustus 


We desire that the penalties contained in our constitutions against 
merchants selling corrupt and forbidden merchandise or selling at 
false measures and ells and weights should be doubled when for- 
eigners have been deceived by them. For we desire that our defense 
and knowledge should take the place of their weakness and 


ignorance. 


Tire LIIl 
About those detaining the animals of others and about 
the damages of foresters 
The Emperor Frederick 


We desire that the assizes given below should be observed invio- 
lably through all the provinces of our kingdom. We order that they 
should be decided in our court with the considered deliberation and 
sound counsel of our fideles, and they should be judged by our 
ministers according to the considered quality of the individuals. 
We also order that they should be sent to the individual regional 
chamberlains under the seal of our highness. 


Titte LIV (32) 
About thefts and robberies 
King William 
It has come to the attention of our highness that many thefts and 
robberies of animals were committed until the present in Apulia, 
and these remained concealed and also unpunished for some vain 
and foolish reason. For when animals were found with some per- 
sons who pretended that they found them wandering loose, or 
that they had taken them from the hands of thieves, they plotted 
madly in secret and extorted the price of redemption for the ani- 
mals from their owners, and this was evil. And they evaded by 


fraud the penalty and the stain while they kept the profit of the 
theft. 
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(33) 

But since we ought to embrace justice, favor peace, and abolish 
what is contrary to peace, it has pleased our majesty to suppress 
their fraudulent wickedness by our constitution and by an abun- 
dance of justice by exposing concealed thefts of this kind in order 
to destroy them for the benefit of perpetual security. Therefore, 
by our present constitution we order and command that it will be 
perpetually valid that no one at all should take or keep with him 
in any way the animals of another wherever he may find them, to 
whomever they belong, unless he captures them with the thief, 
and then he should immediately hand them over with the thief to 
our justiciar established in that region. But if he does not do this, he 
should be taken and judged as a robber and a thief. For it is suf- 
ficient to establish that he has committed this theft if he is proved 
to have kept the animals of another for his own use against the will 
of the owner, since it is obvious that no one can lose his fugitive 
animals unless they have been seized and held by someone. But if 
anyone temporarily seizes another’s animals which have caused 
damage to his labors, his vineyards, and his possession, he should 
not keep them with him but should merely seize and hand them 
over to our justiciars to obtain justice for the damage which he 
can prove was inflicted. But if he does not do this and keeps with 
him the animals which he has seized, he like the others should be 
held by the penalty of theft. But we establish and order that those 
who seize animals together with the thief and hand them over to 
our justiciars together with the thief should be recompensed by 
the tenth of those animals by their owner for their labor and the 
zeal they showed in capturing them. 


Tite LV (34) 
How the pledge of security should be given for 
animals in pastures ** 
The same king 


When we were pleasantly traveling through Apulia, a general cry 
and complaint was raised everywhere to our highness. Foresters 
34 This law and those preceding (LA, Ill, LIII; LIV) deal with problems arising 


from the practice of transhumance. Dilcher has suggested that this pledge is 
that in the Edictus Rothari, 349 (MGH. Legum, IV, 80). 
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were inflicting very serious injury and many unjust burdens on 
everyone, and they were oppressing the whole land with various 
and diverse exactions. Since we desire to correct crimes of this kind 
and to provide mercifully for peace and tranquility for our sub- 
jects, we order, in order to correct their malice and wickedness, 
as has been noted above, that no more than four foresters will be 
appointed in each district both in the lands of our domain and in 
the lands of the counts and barons, and they will not be allowed to 
seize or to treat unjustly, as in the past, the animals of anyone. But 
if someone’s sheep or other animals are led in transit from one re- 
gion to another and if they take pasturage in someone’s land for 
only a day or for a night and no more, the owner of the land or his 
bailiff may not receive any recompense for that, but should let 
them pass without impediment or without taking any animals. But 
if someone’s animals have been found in the land of another a day 
or two distant from his own district, and if they inflict damage on 
the labors or fruits, the owner of the animals should restore the 
loss to the labors and the fruits to the landowner according to the 
estimate of honest men, and he should not be held for anything 
else. But if the animals have been found not inflicting a loss, but 
only grazing, and they are found with their shepherd and guard, 
and if the owner of the land wishes from the first to grant them 
pasturage in his land, he should receive a pledge of security from 
them like the pledge of security his other neighbors receive. But 
if he is unwilling to grant pasturage to them according to the 
pledge of security which his other neighbors receive who accept 
the pledge of security on the oath of the person who has custody 
of the animals about the number of days that they would receive 
pasturage there, he should receive the pledge of security at the 
calculation of a whole year and nought else, and he should let 
them go away without impediment. But if they are found without a 
shepherd, and if in fact the animals were not in the territory more 
than ten days after an oath has been received from the owner or 
the shepherd that they did not bring the animals into the territory 
themselves and that the animals were not brought in with their 
knowledge, the landowner should let the animals depart in peace 
without taking anything. But if they take pasturage there more 
than ten days, as has been said, he should receive the pledge of 
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security at the calculation of the whole year according to the pledge 
of security that his other neighbors receive who accept the pledge 
of security on the oath of the one who has charge of the animals 
about the number of days they took pasturage there, and nothing 
else, and he should let them depart in peace. It has been established 
among the inhabitants of the same village and neighbors that, if 
the animals of a neighbor take pasturage in the land of a fellow 
inhabitant during the day or at night in fraud of the neighbor, the 
neighbor on whose land they are pastured should show this fact 
once or twice to his neighbor to whom the animals belong, in the 
presence of men of good reputation, so that he may change it. But 
if he does not change it, and the other man should again find 
ammals on his land, he should receive the pledge of security at the 
calculation of the whole year according to the pledge of security 
that his other neighbors receive who accept the pledge of security 
on the oath of the one in charge of the animals about the number 
of days they have received pasturage there, as has been said and 
established for others. Whoever rashly violates this our constitution, 
however, should sustain, in addition to the wrath of our highness, 
the loss of his person and the confiscation of all his goods. If pack- 
horse or mule drivers or others in charge of some animals turn into 
a forest while leading animals in transit in the land of another and 
do not cause a loss to it, but cut down a bundle of twigs or a branch 
in the forest, they should not be sued by the owner of the land or 
the forest, but should be dismissed to go their way without any 
impediment. 


Titte LVI (36) 
About the restitution of damages inflicted by animals 
The Emperor Frederick 


It will be sufficient to hand over animals that have been seized caus- 
ing damage to vineyards and possessions of another to the local 
bailiffs or the landlords so that restoration of the damage which 
has been inflicted may be obtained by them. In this section, we 
abolish the royal constitution which ordered that they ought to be 
handed over to the justiciars of provinces, since it was an expense 
to travel around the province for a very small loss. Also, the 


140 THE LIBER AUGUSTALIS 


justiciars should not interject themselves in such matters, as has 
been said in the constitutions of our predecessors and our own, 


Tite LVII (35) 
About the penalty for those who infringe pledges of security 
The same Augustus 


So that cruelty may not exceed the limits of the penalty, we mod- 
erate by a competent moderation the penalty of death and con- 
fiscation of all goods established and sanctioned by the constitution 
of our predecessor of divine memory, King William, against 
those who are known to oppress the men of the pasture beyond 
the legal limit by reason of their pledges of security in their ani- 
mals and their property. We order those who, by the aforesaid 
occasion, attempt to burden beyond the legal limit any of the ani- 
mals belonging to these men, or to burden the men who own the 
animals in other properties, should be punished fourfold that which 
they dare to extort in this way, and this should be paid to our fisc. 
They should restore what they have so unjustly exacted to their 
owners and pay four times the whole amount to our court. 


Titte LVIII (37) 
No one may carry anything off from a field after his horses 
have pastured without causing any damage 
The same Augustus 


When, by force of necessity, as is usual with those who are tired, 
someone wishes to turn from his journey into the field of another 
with his horse or maybe with other animals, since he could not 
find grass and hay for their comfort, we cut through the whole 
problem of his difficulty by deciding that, as is the custom in some 
parts of our empire, he can put half a horse or other animal into 
the field itself, in such a way that the animal keeps its hind feet on 
the road or a place which has not been worked and its front feet in 
the field. But he cannot bring any of this produce home, but should 
be content merely with what his horse took while grazing. 


35. LA, Ill, LV. 
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Titte LIX (1) 
About new knighthood 
King Roger 


Consistent with divine justice, we approve what must be approved 
and we reject the contrary. For just as the good must not be ex- 
asperated, so the evil must not be benefited. Therefore, we order 
and propose this edict. Whoever receives new knighthood or seizes 
it at any time against the happiness, peace, and integrity of our 
kingdom will lose completely the name and profession of knight 
unless he is descended from the stock of a military family. We 
order the same about those who receive the order of any profession 
as, for example, if they obtain the authority of judge or the office 
of notary and likewise for the rest. 


Titte LX (38) 
About the honor of the knight, judge, and notary 
The Emperor Frederick 


By the present constitution, we order that it will be perpetually 
valid that no one may in the future approach the dignity of knight- 
hood unless he is from a family of knights, without the special 
license of our clemency. Knights, who until now have obtained 
the knightly dignity contrary to the prohibition of our grandfather, 
of divine memory, should retain their dignity from the favor of 
our serenity so long as they live in a knightly manner, as has been 
said. Also, by the present edict, we order that any judge or public 
notary, who is of low rank, a villan or amgararius, as well as the 
sons of the clergy and those who are spurious or in any way il- 
legitimate, should not in the future be appointed or in any way 
promoted. 


Titte LXI (39) 
About forgers 
King Roger 
Anyone who either alters royal letters or seals them with a spurious 
seal should suffer capital punishment. 
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Titre LXII (40) 
About those who coin adulterine money %6 
The same king 


We inflict capital punishment on and confiscate the proper 


: 
those who coin adulterine money or who knowingly receive ee 


use it. We also inflict this penalty on those who Conspire with 
them. 


Tite LXIII (41) 
About the shaving of money ** 
The same king 


We punish those who shave gold or silver coins or diminish them 
in any way capitally, and we confiscate all their goods, 


Tirtz LXIV (42) 
About those who use forged documents 
The same king 


Whoever uses a forged document unwittingly is not held by the 
crime of forgery. 


Titre LXV (43) 
About the falsehood of a person who produces witnesses 
The same king 


Whoever furnishes a falsehood with witnesses should be corrected 


by the penalty for forgery. 


Titte LXVI (44) 
About those who conceal wills 
The same king 


The person who destroys, conceals, or alters public wills should 
be held by the same penalty. 


36. CJC, 9, 24. 
37. CJC, D, 48, 10, 8. 
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TitLE LXVII (45) 
About the destruction of a father’s will 
The same king 


If anyone destroys his father’s will in order that he may inherit as 
‘f his father had died intestate, he should be deprived of his father’s 


inheritance. 


Titte LXVIII (46) 
About judgments 
The same king 
The rank of a person increases and diminishes the penalty for 


forgery. 


Titte LXIX (47) 
About poisoners 
The same king 


Whoever gives, sells, or possesses evil and harmful medicines or 
poisons that cause death should suffer capital punishment. 


Tirte LXX (48) 
About the correction of those who dispense love potions 
The same king 


Whoever prepares a love potion or some harmful food will not go 
unpunished, even if he harms no one. 


Tirte LXXI 
About the penalty for the buyer 
The Emperor Frederick 


The same penalty should be inflicted on the buyer. 
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TitteE LXXII (49) 
About selling poison 
The same Augustus 


Whoever has or sells a toxic or evil poison which is not useful or 
necessary for making something should be hanged. 


(50) 
We also forbid for yew ** or herbs of this kind, by which fish are 
killed or die, to be thrown into the water by fishermen. For the 
fish are infected as a result of this, and the water, from which men 
and beasts often drink, is made harmful. If anyone does this, he 
should be sent to the public works in chains for a year. 


Tirte LXXIII (51) 
About love potions 
The same Augustus 


We order that those who dispense love potions *® or harmful 
foods of any kind or who make illicit exorcisms should be bound 
by such a penalty that, if those to whom such things have been 
given die or lose their minds as a result of them, we desire that those 
who perpetrated such acts should be subjected to the penalty of 
death. But if those who received these things were not harmed, 
then we do not desire that the wills of the perpetrators should re- 
main without blame, but we order that, after their goods have been 
confiscated, they should be jailed for a year. Although it may 
seem frivolous to those knowing the truth and the nature of things, 
and, as we say more properly, although it may seem fabulous that 
the minds of men should be influenced by food or drink to loves 
or hates unless the guilty suspicion of the recipient induces these 
feelings, nevertheless we are unwilling to leave unpunished the rash 
presumption by which they have at least desired to injure another, 
even if they cannot. 


38. The foliage of the yew tree, especially when it has been cut and fermented, is 


highly toxic. 
39. These potions were often poisonous. 
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Titte LXXIV (52) 
About adulteries and about procuring 
King Roger 


The harshness of the laws has been softened. The penalty against 
adulterers who attack the wives of others must no longer be the 
sword. Rather we introduce the penalty of confiscation of their 
property if they have no legitimate children from the violated 
marriage or another. For it is most unjust that children should be 
defrauded of their inheritance if they were born at a time when 
the law of the marriage was legally preserved. But a woman must 
not be handed over to her husband who would rage against her 
until he killed her. Instead, the slitting of her nose, which is more 
severely and more cruelly introduced, should pursue the vengeance 
of the violated marriage. But if her husband is unwilling to give 
her a punishment, we will not allow such a crime to go unpunished 


but will order her to be publicly flogged. 


Titte LXXV (53) 
About the penalty for adultery 
The same king 


Whoever allows his wife to be wanton with debauched men while 
he or another looks on cannot easily accuse her in court. Obviously, 
whoever conspires when he can forbid opens the way for fraud. 


Tirte LXXVI (54) 
About the prohibition of lasciviousness in women 
The same king 


Although someone may have a suspect wife, still, if she has faith in 
him, we do not condemn him for pimping. For who disturbs by 
right the peace of another man’s marriage? But if we learn clearly 
that he has a lascivious wife, it follows that she should be con- 
demned to a worthy penalty. Also, we condemn him by the 
penalty of infamy. 
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Trtte LXXVII (55) 
Lascivious women must be removed from ASSOCiation 
with good women 
The same king 


A woman who has exhibited her body for sale far and Wide cannot 
be accused of adultery. But we prohibit violence to be done to her 
and we forbid her to dwell among women of good reputation, 


Titte LXXVIII (56) 
How divorces should be granted 
The same king 


Divorce must always be permitted in this accusation, and no vio- 
lence or detention should be employed. 


Titte LXXIX 
About madams 
The same king 


By the present law, we order that madams, i.e., those who solicit 
the chastity of another, which is the worst kind of crime, should 
be punished like adulteresses. 


Trtte LXXX (57) 
About mothers who prostitute their daughters 
The same king 


We prosecute mothers who prostitute their virginal daughters and 
who flee the bonds of marriage like madams, and we order that 
their noses should be slit. For it is cruel and inhuman for them to 
sell the chastity of their own offspring. But if a daughter prostitutes 
herself and the mother only consents, she is left to the decision of 
the judge. 
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Tite LXXXI (58) 


About the penalty for a wife caught in the act of adultery 
The same king 


If a husband catches his wife in the very act of adultery, he may 
kill both the adulterer and his wife, but without any further delay. 


Titte LXXXII (59) 
About the penalty for a husband when the adulterer escapes 
The same king 


The penalty for pimping binds a husband who has captured his 
wife who was caught in the act of adultery and has lost the adul- 
terer, unless the latter escaped through no fault of his. 


TirLte LXXXIII (60) 
How adulteries should be corrected 
King William 
The complaints of some of the prelates of our kingdom have in- 
formed our majesty that their churches are being deprived and 
suffering a loss in their rights over adulteries, which the justiciars, 
chamberlains, and bailiffs of our kingdom do not permit to be 
judged in the church court as they should and about the persons 
of clerics whom they judge and jail like laymen. If this is true, it 
appears serious and displeases us. For it is not suitable and we do 
not desire that those matters that should be judged and corrected 
in the church should be punished or judged and corrected by 
others. Therefore, we order and firmly command that from now 
on justiciars, chamberlains, and bailiffs should not become in- 
volved in the judgments of those tried for adulteries. But if anyone 
from the parish of some church has been accused or has been 
caught in the act of adultery, he should stand for the judgment 
of the church in which these adulteries should be judged, and he 
should be judged and corrected by the court of that church, unless 
the adultery was committed with insult and violence. But if this 
happens, he should be judged by the church for the adultery whose 
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judging belongs to the church, Whatever belongs in a secular 
court, i.e., insult and violence, should be judged in our court. In 
addition, we order that all our officials should provide aid for the 
correction of adulteries to all prelates who have need. 


TittE LXXXIV (61) 
About madams 
The Emperor Frederick 


We order that madams, who solicit the shame of wives, daughters, 
sisters, and finally all virgins and honest women that some good 
man has inside the walls of his house, should be punished by the 
slitting of their noses as are adulteresses according to the statutes of 
our grandfather of divine memory, King Roger. But we order that 
those who attract the minds of women, who, since they have lived 
freely and were under no one’s protection, have given themselves 
to the wills and pleasures of men at any time (though it is not 
really believable that they would desire to give themselves for the 
first time), should be beaten after they have been convicted by 
legitimate proof of committing such acts, and they should be 
marked on the forehead in recognition of the crime they have 
attempted. Such madams should know for sure that if they attempt 
to repeat what they have done again, they will certainly and with- 
out doubt be subjected to the slitting of their noses. 


Titte LXXXV (62) 
About the penalty for a mother who prostitutes her 
daughter publicly 
The same Augustus 


We order that mothers who publicly prostitute daughters should 
be subject to the penalty of having their noses slit, which was 
established by the divine King Roger. But we believe that it is 
not only unjust but cruel for other mothers, who give their con- 
sent, and for their daughters, who may not be able to marry a 
husband because of their poverty but who also cannot even sustain 
life, to be subject to this penalty when they expose themselves to 
the pleasures of some man who gives them sustenance for life and 
other favors. 
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Titre LXXXVI (63) 
About the sale of a free man 


King Roger 


Whoever knowingly sells a free man should be held by this 
legitimate penalty: the person sold should be redeemed if possible 
from his goods, but the criminal should be made a slave of the 
court, and the rest of his goods should be confiscated. If the man 
who has been sold cannot be redeemed, his seller should be handed 
over as a Slave to the parents of the one who was sold and his goods 
should be awarded to the court. However, in any case where the 
person who was sold returns, the criminal should become the slave 
of the court, and his sons born after this case should be subject to 
perpetual slavery at the court. 


Titte LXXXVII (64) 
About arsonists 
The same king 


Whoever sets a house on fire by deceit should suffer the penalty 
of death like arsonists. 


Titte LXXXVIII (65) 
Whoever kills a man by throwing a club or hurling 
himself down from above 
The same king 


Whoever hurls himself down from above and kills a man and who- 
ever throws a club without caution or throws a rock and does 
not announce it, and kills a man, should submit to capital punish- 
ment. 


TittE LXXXIX (66) 
About the penalty for men who kill others 
in diverse accidents 
The Emperor Frederick 


In order to mitigate in an imperial manner the penalty established 
by the preceding law, we order that anyone who throws himself 
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down from above or who throws something from above without 
caution, and thereby kills someone, should be handed up to jail for 
a year, if this happens in an inhabited place. But if these things 
happen in open fields, we order that he should be absolved of all 
guilt by an oath taken by him that he did not see the person who 
was passing. But if the person who was struck in this way does not 
die, the person who threw something should be required to pay all 
the just and moderate expenses that he caused for the other’s in- 
firmity both for the person and for his medicines. For it seems 
absurd to us in that case to punish both the simple and the deceitful 
in the same way. 


Titte XC (67) 
About the infamy of those who play with dice and tessera* 
The same Augustus 


Since we desire to lead the manners of those who live dissolutely 
back to the virtue of a better life by introducing a proximate fear, 
we decide that those who play with tessera by custom and are con- 
tinually involved in that game so that they have no time for the 
job from which they live should be considered among the infa- 
mous. Also, tavern-keepers and those who choose taverns as nat- 
ural and proper abodes should be so considered as well as those 
who hold dice and tessera games for the convenience of those who 
play them. None of these persons should be admitted to testimony 
or to any public office. We also desire that judges and advocates 
and public notaries who lead this vile and sordid life should be re- 
moved forever from the offices they have received after they have 
been marked by this infamy. Finally, we desire to remove forever 
from testimony those knights, whom the honor of knightly dig- 
nity should anyhow constrain from such vices, if, careless of their 
reputation and ignorant of shame, they lead their lives in this kind 
of vileness. We also forbid to them forever those judgments that 
have been granted to knights. 


40. Tessera were a kind of dice. 
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Tite XCI (68) 
About the blasphemers of God and the Virgin Mary 
The same Augustus 


unish those who blaspheme God and the Virgin Mary by 


ne t their blasphemous tongues. 


cutting ou 


Titte XCII 
About perjuries 
The same Augustus 


We desire that those who knowingly commit perjury in court or 
outside of court should suffer the loss of a hand, unless their per- 
jury occurs in a crime of treason. In that case we preserve the 
ancient laws and institutes of the divine princes. 


Tirte XCIII (69) 
About those who despoil and violate 
The same Augustus 


If anyone finds someone who has been killed or buried or goes 
especially to someone and tries to rob him and leaves him nude or 
almost nude, we desire that he should suffer the penalty of the 
loss of his hand. We keep in force the penalty established by the 
ancient laws for those violating graves and robbing the corpses in 
them. 


Titte XCIV (70) 
About the prohibition of ostentation 
The same Augustus 


May our community receive this work designated by the title 
Augustalis, which was begun under the hope of divine favor and 
completed by the help of his grace, to the praise and glory of our 
God. In reverence of the august serenity and in honor of the royal 
dignity, receive graciously, O people, these constitutions, which 
should be used in court and outside of court. We have ordered 
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them to be compiled by Master Petrus della Vigna ‘* of Capua, 
judge of our great court and our fideles. The posterity of the next 
century will not think that we have compiled this book of con- 
stitutions merely to serve our reputation, but that we may in our 
days destroy the injuries of the past by which the tongue of the 
law was silenced. Thus in the victory of a new king a new in- 
crease of justice may arise. 

Done in solemn consistory at Melfi,” in the year of the incarna- 
tion of our Lord, 1231, in the month of August, in the fourth in- 
diction, but issued in the month of September, of the following, 
fifth indiction. Amen. 

41. For Petrus della Vigna, see Monti, Lo Stato, pp. 215-30. 
42. Melfi is located north of Potenza on the lower slopes of Monte Volture. Its 
cathedral was founded in 1153. Under the Normans it was the capital of 


Apulia. Frederick II erected a castle there. It was the scene of both church 
synods and royal assizes throughout this period. 
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INDEX 


Absolutism, xvii 

Accusation: before justiciar, 84; false, 
77; procedures for, 65; withdrawal 
of, 75-76; written, 53, 80-81, defined, 
520 

Accuser, non-appearance of, 76, 78 

Actio hypothecaria, defined, 125 n 

Action, defined, 12 n 

Adscription, 105 

Adscriptius, 105; defined, 91 n 

Adultery: Church law on, 147-48; 
confiscation of property as penalty 
for, 145; marriage after, 75, of a 
wife, 147 

Advocates, appointment of, 54 

Agreements: 79, 108; between plaintiff 
and defendant, 78; forbidden, 63 

Amalfi, 50 

Anastasius I, Roman Emperor, xxiti 

Andreas de Ysernia, xxiv 

Animals: pasturing of, 138, 140; pledge 
of security for, 137-39; redemption 
of, 136; restitution for damage by, 
139; theft of, 136 

Annotation, day of, 66 

Apostasy, 10 

Appeal: 59, 101-102; evidence in, 104 

Apulia, 136-37 

Arbitration, 51 

Arians, 8 

Arms, bearing of: by castellans, 18; by 
curials, 18; by foreigners, 16; illegal, 
15-16; by sergeants, 18 

Arson, 43, 149 

Assizes of Ariano, xiv 


Assizes of Capua: xv, Xvi, XXX, XXXill, 
XXxv; privileges under, 87-88 

Angarii: 141; defined, 112 n 

Aversa, 63 


Bailiff: defined, 35 n; exclusion from 
office of, 39; jurisdiction of, 38; 
number of, 39; oath of, 38-39; office 
of, 35; payment of, 40 

Baron: death of, 118-19; inheritance of 
sons of, 119 

Beneventan script, 50 

Blackmail, 27 

Berard, Archbishop of Palermo, xxxiv 

Blasphemers, 151 

Bribery, 43 

Byzantine Empire, xiii 


Calumny, 77, 85, 96 

Captives, redemption of, 69 

Capua, 49, 87 

Castellans: 42; bearing arms by, 18; 
office of, 41 

Castrum: xxxii, 18, 42, 113; prohibition 
of construction of, 123 

Chamberlain, office of, 37-38 

Champions: 95-96; when permitted, 98 

Clergy, entry by villans, 106 

Clerics: not to be bailiffs, 39; posses- 
sions of, 37; punishment of, 44 

Collecta, 64 

Collusion, 78 

Combat: abolition of, 90-92; in cases 
of deposit, 93; in cases of treason, 91, 
97; by champions, 95-97; conduct of, 
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Combat (continued) 
97-98; judgment by, 25; murderers 
excluded from, 92; trial by, 91, 92; 
when permissible, 92 

Commendation, 40, 110-11 

Common law: 46-47, 74, 128; Anglo- 
Saxon, xxvii; Lombard, 38; Roman, 
38; of property, 111; prescriptions 
of, 125 

Commune, accusation against, 66 

Constitutions of Melfi. See Liber Au- 


gustalis 
Consuls, creation of by communes, 48- 


49 

Contempt, 21, 54, 60 

Contracts: 40; age for, 99; help with 
for women, 100; of negotiations, 101 

Contumacy: after joinder of issue, 59- 
60; allowance for a debt, 59; in civil 
cases, 58-59; of a commune, 64; in 
criminal cases, 65; seizure of feudal 
property for, 60 

Corpses, robbing of, 151 

Count: 68, 111; inheritance of sons of, 
119; Of palace, 51 

Credentes, defined, 1on 

Creditor, 100 

Crime, concealed, 29 

Criminal cases: appointment of pro- 
curator in, 66; contumacy in, 65 

Criminals, records of, 70 

“Cum satis,” xxxvi 

Curials: bearing of arms by, 15; in- 
juries against, 31-32 


Damages, restitution of, 29 

“De personis,” xxxv 

“De resignandis privilegiis,” xxxv 

Dead, burial of, 132 

Debt: 37, 60; declaration of, 61; litiga- 
tion over, 61 

Defendant, non-appearance of, 78 

Defense: 18-19; contempt of, 21, 23; 
defined, 18n 

Definitive sentence: 59, 64; defined, 67n 

Deliberatory judgments, 80 

Denunciation, 12, 57 

Deposit: 40; combat in cases of, 93 

Depositions, 94 
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Disparagement, 119 

Divorce, 146 

Documents: preparation of, 50; trust. 
worthiness of, 51, 87; use of parch- 
ment for, 50 

Dower quarter, 72 

Dowry: 71, 100-101, 117, 121; in castra, 
113; establishment of, 114; in fiefs, 
113; in money, 113; of sisters, fief as, 
115 

Duels, 43, 90, 92 


Edict of summons, 60 

Embezzlement, 34 

Equity: 92; in choosing judges, 86 

Esgardium, defined, 116 n 

Evidence: before joinder of issue, 94; 
in cases of homage, 94-95 

Exceptions: for adjournment, 80; de- 
fined, 22n; of filiation, 85; limi- 
tation of, 80; of military service, 82; 
opposed maliciously, 86; peremp- 
tory, 86; proposing of, 81 

Exiles, 71-73, 121 


Favoritism, 38 

Fealty: 111; promise of by vassals, 115 

Feudal aid, xxxi, 19, 116-17 

Feudal property: held by exiles, 71; 
possession of, 62; revocation of, 108; 
seizure of, 60; service, 72 

Fideles, defined, 12n 

Fiefs: 35, 111, 126; co-seekers of, 121; 
revocation of, 108; succession of no- 
bles to, 118, 120; transfer of, 108 

Fire, robbery from, 31 

Foresters, 136-39 

Forgery, 141-43 

Fortification, new, 123 

Franks, 79-80, 90, 93, 100-21, 125 

“Fratribus,” xxxi 

Fraud: opportunity for, 78; by a 
judge, 103; in non-appearance of ac- 
cuser or defendant, 78 

Frederick Barbarossa, xvii 

Frederick II: basis of power, xxvi; and 
the Church, xxxiv-xxxv; early ca- 
reer, xiv-xxvii; as king and emperor, 
xxxvi; and Liber Augustalis, xviii- 
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xix; reasons for Liber Augustalis, xxi; 
and towns, XXXVi 


Gambling, 150 

Gelasius I, pope, xxiii 

Graves, violators of, 151 

Guardians: 98-99; accounting by, 121; 
fraud of, 100 

Guards, responsibility of, 41 

Guiscard, Robert, xii 


Hanging, 17 

Henry II of England, xvii 

Henry VI of Hohenstaufen, Holy Ro- 
man Emperor, xiv 

Heresy, 4, 8-9 


Income, collection of, 62 

Infamy: 70; defined, 1on 

Inheritance by nobles, 118-19 
Inquisition: 30, 74, 92; defined, 9n 
Insane persons, inculpable, 18 
Inscription, official in charge of, 77 
“Intentionis,” XxXii 

Interrogation by judge, 86 

Intestacy, 35, 117 


Jacopo, Archbishop of Capua, xx, xxvi 

Jews, 13, 22, 30 

Joinder of issue: 59, 61, 76, 78; in civil 
or criminal cases, 83; delay of, 85; 
evidence before, 94; witnesses before, 
94 

Judgments, preparation of, 55-56 

Judges: 51, 85-86, 141; appointment of, 
52; dishonesty of, 103; edict of sum- 
mons by, 59; equity in choosing, 86; 
incompetence of, 84; interrogation 
by, 86-87; not to be bailiffs, 39, num- 
ber of, 49; payment of, 52 

Justiciar: xiv, xxxiii, 66, 68; accusation 
before, 84; eligibility for, 48; of jail, 
75; Office of, defined, 42 n; substitute 
for, 47; oath by, 44 

Justinian, xiv, xxiv, xxv, xxvii 

“Justitiarii,” xxxii 


Kantorowicz, Ernst, xviii, xxii 
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knighthood: 111, 117; deprivation of, 
130; new, 141 


Law: Canon, 44; civil, 66; of Franks, 
XxVili, 28; Lombard, 27, 121, 125; of 
nations, 18; Roman, xvii, Xxv, xxvii; 
Romano-Byzantine, xx-XXi, XXVii, 27 

Leges paribiles: 25; annulled, 89-90 

Letters of security, 69 

“Lex regia,” xxv, 32 

Liber Augustalis: attribution of laws, 
xix; church and military service, 
XXXiV-XXXV; COMmunes, XXXVi; con- 
tent, xx; feudal law, xix, private law, 
xxix; procedural law, xix; Divine 
Providence, xxii, xxv, XXVili, XXXiv, 
XXXVli; jurisdiction of royal courts, 
XXViii; justice, xxili, XXIV, XXVll, XXxii; 
nobility, xxix-xxxiv; peace, xxiii, 
XXIV, XXVil; as a political document, 
xxxvii; Prooemium, xxix; religio ju- 
ris, xxiii-xxiv; Roman law, xx, xxv, 
XXVii, XXViii; scholasticism, xxi 

Literacy, of witnesses, 52 

Loan, 40 

Lombards, xiv, 79, 90, 93, 100 

Lombardy, xvii 

Louis IX, king of France, xxii 

Love potions, buying and selling of, 
143-44 


Marinus da Caramanico, xxiv 

Markward of Anweiler, xvi, xxxiv 

Marongit, Antonio, xviii 

Marriage: 101, 115, 145; incest, 100; li- 
cense for, 117-18; of widows, 117 

Married woman, accusation against, 66 

Master chamberlain, office of, 35, 37- 
38 

Master justiciar: 69; duties of, 44-45; 
status of, 45; taking of oath by, 44 

Master of the finance bureau, duties 
of, 34-35 

Mediation, 100 

Medicines, making of, 131-32 

Melfi, 152 

Merchants: trustworthiness of, 132-35; 
penalties against, 136 

Mesne lord, 107 
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Messina, 40, 63 

Military service, exception of, 82 

Minors: procurators for, 99; restitu- 
tion of legal status of, 98-99; ward- 
ship of, 121 

Money: commending of, 36-37; coun- 
terfeit, 142; found on property of 
others, 124; lending of, 36-37; shav- 
ing of, 142 

“Mulier,” xxxi 

Murder: 30; by accident, 149-50 

Murderers, 17, 92 

Mutilation, 43 


Naples: 49-50, 63; medicine study at, 
131; University of, xxvii 

Natural law, 4 

Negligence of officials, 34 

Nestorians, 8 

Nobility: honor due, 46; injuries of, 
129-30; military class, xxxii-xxxiii 

Notaries: honor of, 141; number of, 49 

Nuns, violence against, 23 


Oaths: 36; about debt, 16; of advo- 
cates, 54; of bailiffs, 38-39; on cal- 
umny, 85; of chamberlains, 38; of 
champions, 96; of fealty, 110; of fi- 
delity, 161; of homage, 95; of nobles, 


47 

Officials: excesses by, 127-28; repulse 
of, 127-28 

Ordeals abolished, 89-90 

Orphans, 99 

Outlawry, 67-68 


“Pacis cultum,” xxxii 

Paper: in candles, 131; use in docu- 
ments, 50 

Papyrus, use of, 50 

Parchment: defined, 50 n; use of, 50 

Pasturing: of horse, 138; of sheep, 140 

Patarines, 8-10 

Peremptory summons, 56-57 

Perjury, 79, 142, 151 

Petitory process, 53 

Petrus della Vigna of Capua, xx, xxvi, 
152 

Phylacteries, 102 


Physicians, examination of, 130-3 

Pledge: giving of, 73-74; to lords by 
vassals, 115-16; Of security for ani- 
mals in pasture, 137-39; infringement 
of, 140 

Podesta, 49 

Poison, seller of, 144 

Poisoners, 143 

Pollution, air, 132 

Possession: loss of, 61; restitution of, 
28, 53; violence against, 27 

Postponement, legal: for appeals, 102; 
limitation of, 79-80; proposing of, 
81 

Prejudice, 84 

Prescription, 100, 125-27; defined 110n 

Privileges: invalidation of, 63; revoca- 
tion of, 87 

Procurator: 80, 82, 86; appointment of 
in criminal cases, 66-67; fraud of, 
100 

Property: action and exception of, 126; 
administration of ecclesiastical, 122; 
alienation of, 101; confiscation of in 
adultery, 145; defined, 46 n; divi- 
sion of hereditary, 101; immovable, 
101; incorporeal, 101; movable, 101; 
rights of royal, 101; spoliation of, 
XXXiV 

Property suit, 61 

Prostitutes, 24 

Prostitution, 145-48; of daughters, 146, 
148 

“Puritatem,” xxviii 


Quaestors, duties of 

» 34 
“Quamplurium,” xxxi 
“Quirites,” 32 


Rape: 25; of nuns, 23; of virgins or 
widows, 24 

Real action, defined, 61n 

Rectors, 49 

Redemption of animals, 136 

Regalian rights, xxx, 14, 105-106, 112 

Relief, defined, 119 n 

Renaissance, xvii 

Rents, 112 
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Renunciation, defined, 103 n 

Restitution for damage by animals, 139 

Reynald, Duke of Spoleto, 88 

Roffredus of Benevento, xxvi 

Roger I, great count of Sicily, xiii 

Roger Il, king of Sicily, Xili, XIV, XVi, 
xix, XXX, Xxxvi, 107-108, 148 

Roman Curia, 11 

Romans, 79 


Sacrilege, xxv, 11 

Salerno: 40, 49, 63; masters of, 131; 
medicine study at, 131 

Salvo mandato et ordinatione nostra, 
XXXV 

Saracens, 22, 30 

“Scire volumus,” xxx 

Sentence, preliminary or definitive, 64, 
67, 70, 84, 92, 102, 129 

Sequestration, 60 

Serfs: entry to clergy of, 106; fugitive, 
109; service, 106 

Sergeants: bearing of arms, 18; office 
of, 41; restrictions on, 42 

Services, personal, 111 

Shipwreck: 35; robbery from, 31 

“Si vassallus,” xxxi 

Sicily, island of, xiii 

Sicily, kingdom of: absolutism in, 
Xviii; crisis, xvi-xvii; England, com- 
parison with xv-xvii; Holy Roman 
Empire, xxxvi; Norman heritage, 
xix; origins, xiii, xiv; parliament, 
xxii; reason for legislation in, 5 

Slave, fugitive, 123-24 

Slavery, 49, 149 

Sorrento, 50 

Status, legal restitution of, 98-100 

Stephen, Abbot of Monte Cassino, 
XXXIV 

Strateci, defined, 40 n 

Summons: letters of, 56; outside a city, 
63; peremptory, 56 

Surety: 80; of lord and vassals, 113 

Surgery, study for, 131 

Suspects, records of, 70 


Thomas de Aquino, Count of Acerra, 
XXVi 
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Time-limit, contempt of, 62 

Tithes, 13 

Torture, 30 

Townsmen, fugitive, 109 

Treason, 9, 43, 74, 83, 85, 87, 91, 151 

Trial: by peers, xxx, 46; process of, 85; 
speedy, 102 

Tutors, 98-99 


Ulpian, xxiv 

Usucaptions, defined, 126 n 
Usury, 11-12 

“Ut dignitatem,” xxix 

“Ut umiversis,’ xxix-xxx 


Vassals: ordination of, 105; pledge 
given by, 115; promise of fealty, 
115; surety of, 113 

Velleian Senatusconsultum, 100 

Vergottini, Giovanni de, xviii 

Vicar, XxXiii 

Villans, 91; entry to clergy of, 106; 
fugitive, 109 

Violence, 20; against nuns, 23; against 
possessions, 27; against prostitutes, 
24; against women, 26 


Walter of Palear, xxxiv 

Wardship: 119; right of, 121; for chil- 
dren of exiles, 71-72 

Weapons: drawing of, 16; illegal use 
of, 17 

Weights and measures: honest, 135; 
penalty for false, 136 

Widows, marriage of, 117 

William the Conqueror of England, 
Xili, Xiv, XV 

William I, xix, 107 

William II of Sicily, xiv, xv, xix, 107 

Wills: concealment of, 142; destruc- 
tion of father’s, 143 

Withdrawal from litigation, 63 

Witnesses: before joinder of issue, 94; 
false, 142; hearing of, 88; literacy of, 
52; trustworthiness of, 87 

Women: help contracts for, 100; pro- 
curators for, 99; restoration of legal 
status, 98, 100; unjust complaints of, 
26-27 
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Sicily. Laws, statutes, etc. 
The Liber augustalis; or 
Constitutions of Melfi, 








ordered the compilation of the Liber Augustalis— 
a cornerstone of royal authority—in part a summing 
up of the previous legal efforts of the monarchy, in 
part a significant move beyond the limitations of 
previous legislation. 

The Liber Augustalis blended many disparate influ- 
ences into a common body of law. The existing legal 
traditions—Lombard, Byzantine, and Norman—the 
Canon law of the Church, and the learning of the 
Bolognese scholars, especially Master Petrus Della 
Vigna, provided sources on which Frederick could 
draw, but the laws represent the viewpoint of the 
monarchy rather than those of the powerful groups 
within the kingdom—Church, nobility, and towns— 
whose interests were often counter to those of the 
king. Ultimately events proved that the greatest dan- 
ger to Frederick’s rule lay not in the kingdom itself 
but in the determination of the papacy and the 
Roman curia to prevent Sicily from becoming the 


seat of empire in Italy. In 1231, however, when Fred- 


erick was formulating his imperial policy, the first 
priority lay in establishing the strongest posture for 
monarchy. 

Book I is concerned with public law, questions of 
heresy, the basis of royal power, and the officials of 
the kingdom. Book II is devoted largely to proced- 
ural law in both civil and criminal cases. Book III 
deals with feudal and private law and the punish- 
ment of crimes. Many of the laws were far-sighted 
and seem fresh to the twentieth century—about the 
full restitution of the legal status of women, adultery, 
prostitution, courtroom conduct, medical malprac- 
tice, and air pollution. 

Professor Powell has written an Introduction to 
the laws and to Frederick II, placing them in his- 
torical perspective. Notes, Bibliography, and Index 
are included. 
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tory, Speculum, Studi Medievali, Catholic Historical 
Review, and Mediaeval Studies. 
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